
















































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































9. HEKOTOPBIE OPYTHE
ACHIEKTH BONPOCA
Ob HMMYHMUTETE

a) Juya, noassyowuecs ummynurerom . Tpusnaeryy
H UMMYHHTETH, YKasaHHbe 8 ¢T. 29—36 Benckoil xoupeu-
LUHH, paclipOCTPAHRAIOTCS Ha AHIJIOMATHUSCKHX al€HTOB, KO-
TOpbIE He ABJSKOTCS MPaKAaHaMy [OCYAAPCTBA NpedblBaHHS
HAW HE NpOoAKUBA0T B HeM noctodkiHo®, Bonpoc o Tom, B Ka-
KOl Mepe 3THMH TIPHBHJICTHHMK H HMMYHHTETaMH JOMKeH
00JanaTh AZMUHUCTDATHBHO-TEXHHUECKHA mepcoHaa (Kak
I1e OTHOCHLIHACA K JHMJIOMaTHYECKOMY Nepconasny), peuag-
¢l B IpaKTHKe TOCYZAPCTE He elHHO00pasHo® u cran npes-
METOM OXKHBJeHHBIX NucKyccHH Ha Benckodl wondepeHUHH.
Ionoxenne 370l TPYIOL, a TAKKe YISHOB 06C]yKHBAIONE-
ro mnepcoHana! peraamentapyerca cT. 37 cAeLyiOLAM
obpasom S

«2. UaeHbl aAMHHuCTDATHBHO-TEXHHUSCKOrO [EpPCOHANA NpeAcTaBH-
TeALCTEA W UJeHbl BX ceMel, MHBYINC BMOCTE ¢ HAMA, OJBIYIITCH, eCan
OHH He SBASIOTCH TPAKIAHAMH TOCYA2peTBa NpeGbiBAHHA HJAM HE TIPO-
HHBAIOT B HEM NOCTOAHHO, NPHBHICTHAME H HMMYHHTETAMH, YKA3aHHHIMA
B craTeax 29—35, ¢ TeM HCKJKYENHEM, YTO HMMYHHTET OT rpakIaHcKol
# AIMWHHCTDATHBHOH IOPHCHHKHHH TocygapeTBa MpebbIBAHHA, yKazau-
HLlit B myuxTe 1 crated 31, we paclpocTpaHseTcs HA ACUCTBUN, COBEp-
IIEITHBIE HMYE He NpH HCOOJHeHHM coHX obaszaminoctell. Ouu Moapaywtes
TaKKe MPHUBUJIETHAMH, VKa3aHHEIMH B OyHkTe 1 cratbu 369, B orHOWE-
HHM NPEAMETOR NepPBUHAYANLHOTO 0D3aBedeRus.

3. Unens ofcay:kMBaloWeTe NePcoHasJa OpPeACTABHTENLCTBE, KOTO-
pLle He ABJSICTCH TPa)KJaHaMH rocyiapcrBa npefbiBAHHS WM HE MpO-
KHBAOT B HeM NOCTOAHHO, MOJb3YIOTCH HMMYHHTETOM B OTHOIIEHHH
ACHCTBHI, COBEPIIEHHEIX HMM [PH HCIOJHEHH: CBOUX o0AsauHocTel, W
QCROGOIMKAIOTER QT HANOTOR, c0opos W nouwnug Ha 2apaldoTox, noiyuae-
Melll HMH o CBOGH Caymde, a TAKKE NOABIYIOTCH OCRODOMKIEHHEM 7, YIIO-
MANYTHM B cTaThe 33»,

t Cm, Hardy, op. cit,, p. 74—80; Giulianao, ap, cit, p. 41—
165; Whiteman, op. cit, p. 260—270; Wilson, 141 C. L Q.
(1965), 1265—1285.
2 (1. 37, nyakt 1. Mnorna mabmopaltacs HenoQIcioBATE bHOCTL
OPAKTHKE B OTHOLWCHHY JTHINOMATHYECKHX ATEHTOB, HOMHMO TJaB MHC-
enfl; em: Gutteridge, 24 B. Y. (1547}, 148—15%; ¢p. Giulia-
no, op. cit, p. 142.
8 CM: Gutteridge, loc. ity Giuliano, op. cit,
p. 153158, l
4 O mpewueM poloxenur cM. Giuliano, p. 159—162.
% Hexoropble rocyrapeTsa CIeAajH OrOBODKH K 3TOH CTaThe,
8 OTHOCHTCABHO TaMOAEHHLIX TOILTHH,
F OTHOCHTEJIBHO MNOCTRHOBJICHHA O COUMANLHOM OOECHCUeHHH, '
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Korga jeno kacaercd AMNNOMATHYECKUX AreHTOB M aj-
MHHHCTPATHBHO-TEXIIHYECKOTO TepcoHaja npeAcTasHTelb:
CTB&, COOTBETCTBYIOILME HMMYHHTETBl DacHpOCTPaHnAroT s
HAa 4MeHoB ceMeH, KHBYNIHX BMECTe € HUMH. YUHTLIBASA
pasavyusd, CymecTBylolUlile B ceMcHHOM Iipase H COLHAalb-
HBIX 00bluanx, HelenmecoofpasHo GolI0 1aBaTh TOUHOE Off-
penenenre !,

6) Cpox Dedcreun npuausecusi u uymyHureros . Buuole
yHe TOBOPHJACCE O NMpeKpalleHHy (VHKUHHA OTISNBHBIX Ujie-
HOB JHNOJOMAaTHUECKoro nepcodana. [lpexpawende npen-
CTaBHTENbCTBA  MOMKET HMETb MecTo, HAIPHMep, B CHIY
OTO3BaHMs, Hauala BOHHLI MeMay COOTBETCTEYHIHMH TO-
CYAANCTBAME WM NPeKpalieHis GAHOTO M3 AAUHLIX rocy-
napcts. Cpox fefictBuA npuBHaerufi perymmpyercsa cr. 3
Beilckoll KOHBeHUHUH, OCHCBHBIMH LOJOXEHHAMI KOTOPOH
ABMKTCHA CaeLYIOTIHe:

«l, KamJoe auUo, HMEKIlee NPABO HA MPHEBHJETMH H HMMYHHTETHI,
NONb3YETCA MMHE C MOMEHTa BCTYIVIEHWS €r0 Ha TEPDHTOPHIO TOCYIapCT-
pa npebblBaHEHsA HNPH CIEIOBAUMH JIIA 3aHATHs CBOEro NOCTa MM, ecid
OHO yIKe HaxXo[HTCH Ha 3TCH TeppHTOpHY, ¢ TOTO MOMEHTA, KOT/a o erd
Ba3HayenHu cOUOHIASTCA MHHECTEDCTBY RHCCTPAHHBIX JIed UAH ADYTOMY
MHENHCTEPCTBY, B OTHOLLEHHH KOTOPOTO HMEETCs J10TOBOPEHHOCTS,

2. Ecan yHKUHE aulla, NoAbL3YIOMErocs NPHEWJIETHAMH W HMMYyHH-
TETAMH, 38 KaHIHBAIOTCA, STH IPHBHICIHH X HMMYHHTETBl HGPMAJbi0 Mpe-
KpauwaoTes B TOT MOMEHT, KOTa OHO OCTaBAsieT CTPaHY, HAH N0 HeTede-
HHH PaayMHOTO CpoKa ada Toro, 1efe 9TO cHeaaTh?, HO NpoZomKawT
CYUIECTBOBATE A0 STOTG ROEMEHH I&Ke B CIyRae BOOPYMEHHOTO KOH-
Jaukta, ONHAKO B OTHOIUGHHH AefCTBHE, COBEPIUEHHBIX TAKHM JHLOM NMpH
BHIIIOJHEHEH CBOHX $YUKIHA COTPYAHHKa NPelcTaBuTeqbeTsa ¥, HMMyHH-
TeT HPOAC/EALT CYUIECTBOBATEY,

BepxoBHEI pecTuTyuuodHelil cyn Depanna pmwnec pe-
MWeHKe, COTIACHO  KOTOPOMY MOMEIeHHA WIH 3eMelibHbie
VYACTKH, paHee 3aHHMABLIMECA [AUNJOMATHUECKHMH Ipej-

L Cu.: fnre C (an {nfand) (1939) Ch., p. 363; Tnt. L. R. 26 (1958,
11). p. 339.

2 CM, poobuie: Whiteman, VII, p. 436—445; Jones, 25 B. Y.
(1948), 262-27%; Hardy, op. cit.. p. 8083,

3 CM. pemie, pasges 3 «r».

¢ Cwm. meno Magdalena Steam Navigation Co, v, Martin (1859)
2 ElL & EL, p. 94; meno Musurps Bey v. Gadban (1894) 2 Q. B., p. 352;
Re Suarez (1918) 1 Ch,, p. 176, C. A.; meao Shaffer v. Singh, 343 F.
2d 324 (1965}; Int. L. R. 35, p. 219

# OTHocHTenbHO WMMYWHTeTa ratione materiae cv. pazzes 7,
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e paralld0-
s uBUH HMMYHHTET OT MECTHOR
) mepnin A L

1. KOHCYJABCKHE CHOIWIEHUA ¢

Koucyasl B UpHUIIKIe OTAHUAOTCR OT AHNAOMAaTHUCCKIX
2reHTo8 110 CROHM YHKUHAM ¥ OPRBOBOMY CTATYCY. XoOTs
OHH ¥ ABJSIIOTCH 449 KOHKPETHBIX ieJdelt arentaMH akkpe-
AHTYIOINRrO TOCYAAPCTRA, OHH HE NOJAb3YIOTCA TeM HMMYHil-
TETOM OT 38K0HCE K cyAelHoll WpPHCAHKINK rocyfapcIBa
npeGHBAHNT, KOTOPBLIH HDPUHALNEHMNT ARIJIOMATHIECKHM
aregTam. KOHCYAbCKHe QYHKUMH BeChM2 Pasnoodpasiibl M
BRAKOYAIT 3aUHTY HHTEPECOBR aKKPEARTYIMUEro rocyian-
CTRE H €ro I'Pam/aH, PassuTHe SKOHOMHYECKHX U KyAbTyp-
HBIX CBR3eH, BLJAYY NaciopTos 1 B3, NONEYEHNE HAL HMY-
ILLeCTBOM TPaKAaH AKKPEAHTYIOUEro rocyaapCTBa, Peruct-
paurio pomaedni, cmepTelt 1 OpPAKOBR, a TaKiKe HANIOpP 2a
CYRAMH ¥ JeTATENbHBIMI ANNAPATANMY, NODHRNUCAHHBIMIU K
AKKPEIUTYIOIIeMY FOCYRADCTBY.

Hayunas ¢ XVIHI crorerus ¢ratyc KOHCYAOB OCHOBEL-
BaaLA CKOPee HA BCeQBiuiell npakTUKe, YeM Ha OPABOBAX
HOPMaX, PABHO KAK 4 HA CHEHHAALHHX DOJOMEHHAX MEX-
AYUAPOAHLIX Torepopos. CAokuslidecs HopMbl OOLIYHOro
gpasa  3awnodalores 8 caeavouwes . KoHeya  nosnken
UMETh NOJAHOMOUHE OT &KKPEAATYICUIETQ rOCy1apeTBa (KO-
CYAbCKUM IATEHT) J1 paspelieHyie o ¢TOPOHH TOCYAapeTsa
npedbizanag  {HasnizaeMoe 3zrsexzarypoit)., [locyaaporso
npelLIBAHNRA JONMKHO OJCTIEUHBATL KOUCYALCKAM PaloTHY-
Kam 1 NOMelliesdsamM ocobylo 3aluHTy, T. €. AOAKHO Npoan-
J4ThE GoJee BHICOKHR ypoBeHsh 3al0TAHBOCTH, UeM HDH 34

' Cw. zeao Tiefz v. People’s Republic of Bulgaria; Int. L. R. 28,
p. 369, Cyd noguepknya T¢ OGCTORATENLCTEO, YTO HCHCMONL3NBAUHE HOCH-
Aq aocTorHHe xapawrep. CM. Takke Romberg, 35 B, Y; (1959), 235.

® British Digest, VIII; Harvard Research, 26 A, J. (1932), Suppl.,
p. 189-—449; Mackworth, IV, p. 655--949; Whileman, VI,
p. 506~870; Guggenhelm, I p. 512515 Briggs, p 812835
Yrok., I L. C. (1961). 11, p. 55, 88, 129, Zourck, 106 Hague Recueit
{1962, ), p. 365497, id., 90 L D. L. {1983}, p. 4—67; Lee. Consular
Law and Praclice (1961).

3 Cm Yrbk, LL.C(1961), 11, p. 110 et seq. Cyuiecrsyior pas-
Anubse TOMKN 3peH#d OTROCHTeMnHO Cihepr NpumMenssns OOMNEOTC npa-
Ba; ¢p.r Zourek 106 Hague Recueil, 481, Beckei$, 21 B Y.
(1944), 3450 Guggenheim, op. cit; Lee, op cit; British Di-
gest, VIII, p. 146, 151, 108, 164,
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WHTe HHEOCTpauien poobme . KoHCYILCKHE NOMelleHHA HE
HOMB3VIOTCR RENPHEGCHOBEHHROCTLIO OT BXOAR B HHX arenToB
rocysapcrea npebntpanss 2. KoHCyAbCKUe APXMBBE H AOKY-
MEHTHl HENPHKOCHOBEHHLI 5, W COTPYAHHKHM KOHCYJBLCTBA
NOAL3YIOTCA UMMYHUTETOM OT KPHCAHKLHN CYIe0HbIX 1 all-
MUHUCTPATHBHLX BAACTeH rocylapeTsa npefulBanus B oT-
HOWEHHH ARCTBHH, coBepUIAEMBIX TIPH BHINCAHEHHMH KOH-
cynbekuX QVHENMR Y DTOT AMMYRHTET B OTHOWIEHNHH OQH-
NHAJBHLIX aKTOB O0LIUHO PECCMATPHBAETCA KAk aclleKT ro-
cypapcTBennoro AamMynrutera® [IpesmeTd, upegsasznavae-
MLIe A5 N0AL30BAHHA KOUCYALCTBOM, OCBOOOMKIEHH OT Ta-
MOMEHWBIX MTOULTHH, H COTPYAHUKH KOHCVJILCTBA, 3a UCKJIIO-
qeHreMm ofcaymuBawulerg nepcodana, OCBROGOKAEHB OT
BCEX TOCYIAPCTBENHLIX NOBHAHOCTEH, B TOM uiicde ¥ OT BO-
nickol mopunyoctH,  CyuIecTBYIOT Da3nmiug BO MHEENHAX
OTHOCHTEJILHO JUYHGH  HENPHKOCHOBEHHOCTH KOHCYJIbCKHX
pafOTHUKOB, HO B NPHHILHIE OHU [LOAJEHAT apPecTy HAY ad-
aepxaunod. Oy TaxKe noJaeXar ¥roJoBHON ¥ TpaXkKAaH-
CKOR IODHCAMKIHN B OTHOUICHUR HeohuLIMaRbHBIX AeHCTBHE,
MECTHOMY Han0rooOnomeHdly 4 TaAMONKEHHLIM NOULIIRAM.
B umenoM MOMKHO CKa3aTh, UTO IOPHCAHKUHEA MECTHOrO cyre-
peHa ApeloMupPYeTCa B OOLIYHOM HMpane.

Hannupe pocratowho eannoobBpa3HoR NPAKTHKR (Kako-
80 Gol HH GBLTO OfRYHOE NPABO), NOATBERKIAECMON B0Jb-
INHM BHCAOM IARYCTOROHHUX AOronopos, nedyauno Komwuc-
CHIO MEXAYHAPOAHOFO Npasa BHpaboraTe upoexT cTaTted
0 KOUCVALUKHX CHOINEHHAX, 4 BIOCACACTBHH, B 1963 1., O8-
na noanucaxa Bencran KOHBEHUHA O KOHCYJALCKHX CHOUIE-
gsax 7. B neft mpenycMaTpHBARTCH, 4T0 NONOKEHUR KOHBEN-

! Cw. raasy XXITI, pasmen 5.

2 Ca.: British Digest VI p. 125; O'Connell, II p. 920---921;
Oppenheim, I, p. 841—-842: Brigps, p. 827, Beckett, op. cit;

Yrok, IoL.Co(1960), IL, p. 109, Cp. Whiteman, VI p. 744,
: ® B 3T0M COrjlacHb! BCE @BTOPHTETHL,

4 Meno Princess Zizianoff v. Kahn and Bigelow; Ann  Digest
(1927--1928), Ne 266; Oppenheim, I, p. 84); British Digest, Viii,
p. 146; Beckett, op cif. Whiteman, VI, p, 770; Yrbk, 1. L. C.
{19613, 1L, p. 117, Article 43, Commenlary; Parvy Cambridge Essays,
p. 122, 197132, 154.

5 Cwm. raasy XV, paziea 2. Cm. neno Hallberg v. Pombo Argaez.
Int. L. R. 44, p. 190

§ Cp. British Digest, VIIL, p. 103122, 214; Whiteman, VI
p. 739; Yrbk., 1 L. C7 (1961}, 11, p. 115, Article 41, Commentary.

" Beryouna s caay 19 mapta 1967 r. Tewer: 596 U. N, T. S, p. 261;
57 AL D (1963), p. 993; 13 L C. L. Q. (1964). p. 1230. KomweHnrapuu:
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UHMH <«He OTparKamTcq Ha ﬂ,pyi‘HX ME}KHYHEPOI{I'I?)IX corJa-
MIeHHAN, MAeACTBYIOULNX MEHAY YYaCTBYIONHMM B HUX IOCY-
AapetBaMuy.  KOUBEHUMM B 3HAUUTENBHON Mepe mpHCyug

SAeMEHT PA3BHTHH H PEKOHCTPYKIAM CYUIECTBYIONUIEro npa-

Ba, M OHA NPUOAHKAET CTATyC NpodeccHoHanbHEIX KOoHCy-
70B — B OTJAMYHE OT TOUeTHHIX KOHCYJOB —— K CTaTyCy
JUIAOMATHYECKHX areHTCB. [1pOQeccHOHAJbBHEIE KQHCYIbL
TaK JKe, KAK H AMIIOMATH, OCBOBOMKIATCA OT HAJOTOB i
TAMOMEHHBIX NOLULIHH, 32 KOHCYJALCKHMH MOMEUCHHAIMY
(PH3HAETCS 3HAYKTeJbHas CTelleEb  HENpPHKOCHOBEHHOCTH
{ct. 31), ¥ ouu 0cBOGOKIeHB 07 Hagoros (cr. 32). B kon-
BEHLHH 3aKPCHAAIOTCH HMMYHHTETH U OOS34HHOCTH IO 3a-
[iHTe, Y¥Ke NpHslaBaeMble 00blunslM Opasow | Konpenmus
TPEAVCMATPHEAST CYUIECTBEHHOE paCildpenue 3amuTs W
HMMYHUTETH. :

¢Craten 4] (JInuHas HeUPUKOCHOBEHHOCTh KOHCYILCKHX JIOJKHO-
CTHBIX JIHIL):

. Koncyabckue JOJEHOCTHLe JHUA @He MOJATEHKAT HH apecTy, HH
NpeABaAPHTENRHOMY 3AKAIOUEHHID, HHAYE K4K Ha OCHOBayHH MNGCTANOBIe-
N#f ROMNETEHTHBX CynebHBIX BAacTel B cayvae COBEDIIEHHA TAMKNX
IpecTyIAeHHIA.

2. 33 HCRJIGueHHeM CIYYaeB, YKa3aHnLx B MNyHkTe 1 mHactosuied
CTaThbH, KOHCVIAbCKHE AOJIMHOCTHHE JHIA e MOTyT GbITh 3aKJ0YEHb B
TIOPBMY H HE [OAIeHKAT HMEAKMM JAPYTHM (POpMas OTPaHBYEHHH JUUAON
CBOGOMH, HHAYE KAK BO HCIOJHCHEHE CYAelHDIX NOCTAHOBIEHHH, BCTYIIHE-
UIHX B 3AKOHHYIO CHJTY.

3. Eean APOTHB KOHCYNBCKOTO JOCIKHOCTIOTO JdHUa BO3DyKIacTca
VYLOAOBHOE A&T0, 3TO JHLC ZOIKHO ABHTHCA B KOMNETEHTHHE OPraHbl
Tem He MeHeEe NDH [MDOR3BOACTBE Feila eMy A0JKHC OKA3LIBATBCHA YBa-
Renke BRMAY erc oQuunaabHOre J0A0KeHWS W, KpoMe Cayuaes, TPpe-
AVCMOTPEHHLIX B OyHKTe | HaCTOAIMEd CTATLH, NOJMHO CTABHTBCA KAK
MOHO MEHble TPENATCTBHH BHOOJHEHHO HM KOHCYJBCKHX (yHRIEM.
Korja Bo3nuxaeT neoOXOAUMOCTE 38/I@RKAHHA KOHCYJbCKOrO AOJMKHOCT-
HOTO JHIA B COOTBETCTBUH € HYHKTOM | HacToslueH cratbH, cyuebnoc
EpecacoBanye A0DKIC ObTh HAuaTO MPOTHB HEro B BO3MOMKHO KOpOT-
KHil CpOK»,

Lee. Vienna Convention on Consular Relations (1966); Do Nasci-
mento e Silvea, 131 C. L. Q. (1964}, 1214; Torres Bernar-
dez, Ann. frangais (1963), p. 78 KoupeHuns p 3HadnTe BHOH HacTH
HHKODPMOPHPOBANA B 3aKOHOJATeALcTRe BesHkoOpHTanum; oM. 3akoH o
KOHCYJILCKHX cHOweruax, 1968, cr. 18, pazgen [ DTor 3akoN, wekawuasx
pasgeant 7—1I, ©wa Beemenm & feitctsue 1 smeapa 1971 r

! Cu. B ocobernocTdH ¢T. 40 (2allHTa KOHCYJIbCKHX MOJDKHOCTHBIX
ann); 33 (HeNpHKOCHOBEHHOCTb KOHCYWLCKOTO apXHBa ¥ JIDKYMEHTOB);
43 (MMMYHHTeT OT KPHCAHKIUHH B OTHOLIEHMH IeHCTBHEH, COBEPIIAEMbIX
TPH BOINOJHEHHH KOHCYNhCKAX GyHENHA} H 52 (ocBoGoiKIeHHe OT JIHY-
HHX OOBHHHOCTEHR H OOJIOKEHHE).
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Xota Bercxas KoHBeHUHA DOJIYYHAA OGKONO COPOKA pa-
THORKaNUE, Heap3s € YBCPEHHOCTBY)  paccMaTpHBATL £e
NOJTOKEHHA B LEJA0M KaK OKOHUATENLHO® JOKA3aTeNbCTBO
CYLIECTBYIOWEro cocToANNA 00LIEro MeXMAYHAPOIHGIO upa-
Ba IO JdauHoMy Bonpocy'. TeM He MeHee rocyiapcTsa H
BHYTPHIOCYAaPCTREHHBlE CYAR 2 MOTYT KCIONb3OBATL e€ IIo-
CTAHORJCHUA KaK Hauiydillee [10Ka3aTeilbCTBO CYULIECTBYH-
[ler0 NpaBOBOrY MOJOMKEHHS COBEpPUICHHO HEe3aBHCHMO OT
TOTO, HMEET JIH 3Td KOHBEHIIHS CHAY JLJs CTOPOH B paccMar-
pusdaemom Aese. Cienyer OTMETHTb TAKMKE [BE PErHOHAJb-
Hble MHOTOCTOPOHHHe KolBeHnHH: [laHaMepHrRaHCKYIC KOH-
peruuwo 1928 r.® p Teponcfickyly KOHBEHIHIO O KOHCYIlb-
ckux dyuruuns 1967 r. b

11. CNHEHHAJIBHBIE MHCCHH? o

[TomumMmo cdepbl TOCTOAHHBIX CHOUICHHH Yepes JUIIOMA-
THUECKHE IIPeJCTABUTEALCTBA HIH KOHCV/ILCKHE YupeKie-
ST TOCYAApCTRA, cyulecTByer pumaomarus ad hoc, nan
crellnadnrele myccun. QYHKIGA Nocielnnx OBBaOT BeChb-
Ma pazuooGpAasNLIMH; [MPUMEPAMH MOTYT CAYHKHTEH TIPHCYT-
CTBHe IidBL NPIRUTEALCTBA B €ro O(HIHAJIBHOM KAYECTRE
Ha DOXOpOHAax 3a rpaiiiller, BH3HT MUHACTPA HHOCTPAHHLIX
Jlei  COOTBETCTBYIOWEMY MHHHCTPY ApYTOTO TOCYAApCTBa
QAT NePeTOBOPOR W 8M3HT NPARUTEJLCTECHEON TOPrOBOH fe-
JIerallil a8 Belelinsl OPHIHNAIBLHLIX IEJOBLIX NEPErCBOPOB.
JTH Hepery ApHble MHCCHH He HMET CMellHalbHOro CTaTy-
ca B 00BIYHOM TpaBe, HO CAEJYET MOMHEHTB, 910, NOCKOARKY
OHH TPeSCTABJSICT TOCYAAapeTBd H NMPHHEMAIOTCA C CorJa-
cHs rocygapcrea npeGulBaNuNs, HA HHX pPACHpOCTPaHICTCT

1 OTHocHTeMLHO el O KOHTHACHTAALHOM Weabhe 8 CehepHOM Mope
cM. raasy I, paagen 4.

¢ Cp. neno Republic of Argentina v. City of New York: 25 N, Y.
2d 252 (1969), (Avemasuncuemit cyn Heio-Plopra); Whiteman,
VII, p. 825—828.

§ Hudson Int Legis, IV, p. 2394,

& European Treafy Series Ne 81,

5 Whiteman, VII, p. 33—47; ¥rbk, L. L. C. {1964), II, p. 67;
(1965), 11, p. 109; (1966), 11, p. i25; (1967), 1I, p. I; Hardy, op.
cit, p. 89—54; Bartas, 108 Hague Recuyet! {1963, I), 431—560; W a-
ters. The Ad Hoce Diplomat (1963); Louis, 66 R.G. D. 1. P. {1962),
601. Oruacurensio apecra uaenos «Kowucenn ¢panunysciolf coferrer-
noct» 8 OAP 81961 r, cm: 12 1. C. L. Q. {1963), p. 1383, Annuaire
Francais (1962}, p. 1064. Cui. raioke neno R. v. Gouernar of Pentonuil-
le Prison, ex p. Teja (1971) 2Q. B., p. 274, D. C.

17 1. Bpoywia 505



AeficTBHEe OOKIUHLIX NPRALKAGE, OCHGBAHHBIX Ha CYyBEPeHHOM
HMMYHHTETE W NPSAMO BBIPAMEHHBIX HAH TOAPA3YMEBAEMbIX
YCJAOBHAX NPHITAUICHHS HIR PA3PCIULIIHA, OAYULIHOTO TeM
rocylapcTBOM, KOTOpoe NOCHLRAeT JAAHHYI0 Muccuk. [ene-
paabHan accambaes OOH npunsia W oTKpEIZ AAR OLTU-
caunn KoHBewlHio ¢ CHOEUHaJbHAIX MHCcHAX 1969 r. ! Dra
KOHBEHIUA 3aKTiouaeT B cebe A0C1aTOuHO FHOKHE KONExe
{IQBEJIEHHS, OCHOBAHHLIA Ha BelcKoH KOHBEHUMH Q IAHNAO-
MATHYECKHX CHOLIEHHAX ¢ COOTBETCTBYIOILMMH  H3MeHe-
HHAMH.

Fanaesa XVII

OTPAHHYEHHA v
TEPPPITOPHA.HbHOFO CYBEPEHHMTETA

1. TEPPHTOPHAJBHEBIE NPHBUJENHH
B CHJLY YCTYNKH

B npemeiaywiedi raase paccMaTprBafuCh CJAydan HMMY-
HHTETA OT TePPHTOPHAMLHONR IOPUHCIHKIIMH, NPeKIS BCerd, Ho
OTHIONE He HCKAIDUHTEIbHO, MMMYHHTETA OT JOPHCIHKIIHM
MECTHBIX cyloB. He cyllecTsyeT cosepUIeHHG TOYHOrO CIO-
cofa oTrpaHnuelns 3THX CAYYAeB OT TeX CJAYUYaen <IPHBH-
JMeTHH», K PAaCCMOTPEHHIO KOTOPLIX Teneph Hajllewdr ie-
pefTH. Tak, ecaw pedsp HAST ¢ AUMJIOMATHUECKOM &reliTe, TO
IIPABOBON PEMNM OTHIOND HE CBOIMTCA K HeraTiBILIM IDA-
BHJIaM IOPHCIHKIHOEHOIG HMMYHKETETA; B KOHIIE KOHLOB, 3TH
paBRuaa SBAATCH JUHIE OAHHM H3 ACNEKTCBR  CHTYau,
BKJWYAOWeA B cefd HaJdpuie OPHBLJErnit B OTHOILENHN
HCTOJHEHHS PasiHulblX NpaBHTebCTBEHHDIX TOPVUELHH, a
HHOrAA AazKe B OTHOIIEHHH NPeioCTaBIeHHs AuILIGMAaTiue-
CKOTO YORMKHIULIA Ha OCHOBE MeXYHAPOAHOrD AOTOBOPA ML
perixoHasbHOro obnivas? C Apyroil cTopoHbl, NpebhBaHHE
#a TEPPHTOPHI TOCYAAPCTBA HHOCTPAHHBIX BOOPYMKEHHEIX

! Pegoaouna 2530 (XXIV} ot 8 mexkabpa 1969 r., Tipuaoxkenue:
a) Kounpeduus; 6) PaxyneTaTHBHLI OPOTOKOS 08 clA3aTensHoM pa3pe-
wenny cpopoea. Cu. taae Pesomomne 2531 {(XXIV) 06 yperyanposanns
rpaxpadckux Tpeforasuil. Cw.; Donnarumma, & Revue belge (1972),
3479,

2 06 axcreppuTopHadbhoM yBoxMlle oM. Hmxe, pazjea 4. O aH-
IJIOMATHUECKHK arelrax cM. raapy XVI.
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CHJ1 B MHPHOE BpeMs BAedeT 3a coboll Kak NpURARNErHN, TaK
M UMMyHHTETH. OIHAKO B 3TOM TOCJIeIHEM CAyyae H B He-
KOTOPBIX APYTrdX CAyyasx, pacCMaTpPHBAEMABIX B HacToRUleH
raape, ocoboe sHaueHHE HMEET TOT ACHEKT BONPOCA O IpH-
BHJETHAX, KOTOPBIH CBA3aH C 3KCTEPPLHTOPHAJBHLEIM oCynie-
CTB/JAEHHCM CYBepEeHHBIX Npeporatui. XoTd KJIacCHpUKauHs
B JAHHOM CJydae HMeeT L0 HeKOTOPOR CTerMeHH IMIHpHUec-
Kilil XapaxkTep, MOKHO CYHTATh, 4TO 0cofble fipaBa, CBA3aH-
ILbe ¢ Pas3MelleHHeM BOOPYMKEHHBIX CHI 14 HHOCTPAHHOY
TEPPHTOPHH, M KHLie CAYUAH OCYISECTBJAEHHsS IpaBHTEAb-
CTBEHHBIX QVHKIAN Ha TePPHTOPUH JIPYTOrO rocyiapcrsa as-
JAKTCA CPaBHUTEJNBHO MEHee HODMAJIbHBIMHA H DOJee OTYeT-
B0 HOCHAT Xapakrep «OpUBHAETHE», 4eM NpPounc BHIH
OPHUNANBHBIX CHOWEHHH, BKAIOYAWUHX HANpPAaBJACHHE H
TIPUHATHE JHIAOMATHYECKHX areHToB. C TeXHHYeCKOH TOY-
KII 3peHilsl 3TH APYTHEe BHAL TAKKe HMeT xapakrtep npu-
BIIErii, O4HAKO BCe paccMaTtpuBaeMble HUKe CAydan 06-
HAPYAHBAMT OHPEJSNEHHYH) WANHOCHHKPA3UIO B BBHAY HX
XapakTepa MOTYT JeTde [PUBECTH, NPH HAJHUYKH COMHeNHIL,
K UPUMEHEMHIO TNpPe3yMIUHH B I0Ab3Y HCKJIOUHTEIBHOH
IOPHCANKILKA TeppPUTOPHANbHOre cyBepena'. Oanaxko Bos-
HIKAKOIHe CHTYyalHy BecbMa OTJAHYHB APYT OT Apyrd, H
o6oBienHs enga g1 Moryr ObITh 3feck Iosaeapw, Crenyer
OTMETHTb — €CAK 3TO M TAK HE B JOCTaTOYHOHR CTeneHH oye-
BILIHO, — 4TO HEKECEAYIOUEe H3JI0HeHHe He HCUepIRIB&eT
pcex GhopM NPHBHJETHA 11 pazpemleHul, TPeloCTaBIAMDIX
TepPUTOPHAJBIBIM cyBeperoM 2. lanuas rpynma cayvaes a-
BHCHT OT HAJWUHA COTJaUleHus HIH }Ke CIACHHAALHOrS €o-
[AACHS CO CTOPOHH rocyAapersa npebuiBayns, a He ot fefi-
CTBHA 00X NpaBoBuix HopM. OAHAKO KaK TOJBKO Ta HJM
HHAS CHTYAIlMs BOSHHKAET B CHAY YCTYNIKH TPAB, TO NpH OT-
CYTCTBHH perfiaMeHTalyH 10 CIeIHaNbLHOMY  COTJAILEHWIO
xapaxrep H OODBEM [PHBUJCLHA PETYINDYIOTCH  [PABOM.
a) flpasureascrsa 8 usenanuy’. Ecau npu 3T0M He Ha-

1 Cp. raasy X111, pasgen 3.

t Q6 HemOAHEHEH H NPHIHAHHN B AHTJINK HHOCTPRHFBIX CYIeDHBIX M
apfuTpamHpx pewenull ¢ Dicey. Conflict of Laws (8th ed),
Chaps. 29, 30; Korsesurn OOH 0 ppusransy M MCIOAHEHHH HHOCTPAH-
HLIX apOHTPAaMHBIX DelleHunit BCTynHAa B chay 7 nioma 1959 r; 7 Int.
Leg. Materials (1968), p. 1046.

3Cum.; Oppenheim, [, p. 326327, 828; Oppenheimer, 36
A J. (1942), p. 568 595; Stein, 46 Michigan L. R. (1948}, p. 341—
370; Whiteman, VI, p. 354378 McNair, The Legal Elfects of
War (4th ed), p. 424—446; id, Opinions, I, p. 69-—70, 7274
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pyiamTes npaBoBele 0O0SI3aHHOCTH !, TOCYAapcrBO  MOXKeT
JAONYCTUTE BOEBOpEHHE Ha cBoeH TeppHTOPHH HHOCTPAHHOTO
OpaBUTE]bCTBA B n3rHamun. [lpu 3TOM mpaBuTeNBCTBO B
H3FHAHHH MOMCT OCYUIECTRAATL 3HAUHTEABHBIH O0beM Cy-
BCPEHHLIX TIPaB HaZ CBOHMH TpaMiaHaMH, BOODYXKEHHLIMH
CHJAMH, & TaKXKe TOCYAapCTBEHHBIMH H YaCTHBIMH CylaMi,
HAXOAAIHMHUCA B8 CTpaHe HpefhBAHYA B B OTKPBITOM MOpE.
Bo Bpems BTOopol MupOBOH poluel BenukoGpATanus mnpeio-
CTaBARMAA WHPOKUE TIPHBUABT UM N HMMYHUTETH TPaBUTEb-
CTBAM B M3THAHEM I WX TPeICTaBUTESAM, [pHUeM TaKHM
HPABUTEALCTEAM PA3PEIIAIOCh OCYIeCTRANTE B Beluko-
OpuTaHMY 3aKOHOAATesblble, AXMHHHCTPaTHBHbIE H HHbIE
Gyuriur, OcABOH  A4d TAKOA KOMIOSTEHLHH MOMKeT cay-
HHTh JHUIIL NPHFAAILEHHe # COMJIacHe TePPUTOPHAIBHOIO
cyBepeHa., AHaJOTHYHbE YCTYOKH MOTYT OBITE CAEJTaHB!
TaK¥e B f0/1b3Y CYBEPCHOB, NpHOBIBLIHX C BH3HTOM.

6) MemdyrnapodHeie KOHTPOAbHbLe KOMuUCcun. BryTpes-
HHE Jlend TOrO WJM HHOCO T CYAApPCTBA MOTYT [IOpOMKIATH
BOIPOCH MeX(IYHAPOAHOTO 3HaYellld, eCAl, HAMPHUMER, HME-
eT MECTQ OTKA3 B MpaBe Ha caMoolipeleleHne, HIH NpoHc-
X0AHT HHOCTPaHHOE BMeHIaTedbCTBO B MPAKIANCKYI BOWHY,
K ecay Kaxoe-1ubo rocyAapeTRO TOTEpPNEdd TIopaXeHue
OT KO2JUIHN APYIHX FOCYLEPCTR, KOTOPBIE HA HPABOMEPHOM
OCHOBAUWH Befin ROUHY B NOPAAKE KOMJALKTHBHOR 0GODOHL
MM CaHKLHE NPOTHB arpecci ?, B aTHX ciaydasx, npi 7of-
zepxke wan Gesz nmoppep:xkd opraros OOH? samxTepeco-
BaHHDBlE FOCYLAPCTBa MOTYT N0 COTJAINEHHIO MJIH B HHOM
HopALKe OCYILeCTBJSATL TaKCoe MOJHTHYECKOEe [elleHue,
NPHHOUOE KOTOPOro OyIAyT NOAJeXaThb [IIPHMEHEHHIO IOoj
KOHTPOJAEM Kakoro-i1u0o BHeliHero oprana, Tax, sKenes-
ckue corgateHus 1954 r,? mpegyemarpupand  co3laHue

In re Amand (1941) 2 K. B, p. 239; neac Lorenizen v. Lydden (1942)
2 K. B., p. 202, O HHM3JOMKEHHBIX, OTPeKINHXCH, GEHaABWIEX H 3aXBauel-
nux Monapxax cv.: McoNatr. Opinions, I, p. 104110, 127, Cw. Tax-
we raasy 11, paszzen 4.

V' O mpu3HaHEN OP&BHTEIBCTR CM. raasy V, pasfea b.

2 Q curyaunu B lepmannu nocie 1945 r, cu. raasy 1V, pasgean B
qa 7.

3 0 cayuasx aamunncerpansn QOH ex. erp. 276,

4 Dacs. on International Affaijrs (1954}, p. 138; Smnd 9235, Misc.
Ne 20 (1954}: 23 Rev. int. [rancaise du droit des gens {1954}, p. 172.
Cw  takwe [lpotoxes kK Hexmapaumw o melitpanutere Jlagca or
23 moan 1962 r.; 456 U. N. T. 5., b 6564, p. 301, Cw. rakxke: 9 1. C.
L. Q. (1960), p. 239,
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MexavHapOaHOR KOHTPOALHON KOMHCCHH s HalModeHusd
34 OCYILECTBJCHHEM MOJHTHUECKOTO VPeryJHpOBAKUA B OT-
HOUEHHH TOCydapeTs, 00pa30oBaBLIKMXCH HA  TepPHTOPHH
felpurero tpanmvackoro Muacxurad. Pexum HadmoleHnnd
MOKeT OBITh CBA3dH ¢ NPefoCcTaBJeHHEM IPHBHJIETHA arcH-
TaM JPYLHX TOCYAGPCTB M MOXKET NPeACTABAATL Ccofoi
Cepbe3noe yMaleHHe CyBepeHuTeTa.

B} Hrocrpannwe socydapersennsie cydal. O crnopax ot-
HOCHTENBHO KWPUCAKKLIHOHHOTO HMMYHHTETA TrOCYLapCTReH-
HBEIX CY0B, HCIIOJNh3yeMblX B TOPUOBAe€, yiKe YEKaswlBaloch
Bbilile K&K Ha Qf{MH H3 ACIexToB 06111ero BOIpoca o rocyaap:
CTBEHHOM KOHTpOJIE Hal IKOHOMHUECKOH AeATeIbHOCTHIO?,
H B AAHHOM pasiefe 3Td Npo0eMa paccMaTpUBaTLCH He Oy-
neT. Tlpyu Bcex oOCTOATENLCTBAX 3KCTEPPHTOPHAJIBHOE OLY-
LeCTR/ERHE CYBePEHHBIX Npap ABAACTCA oOLIYHO (YHKUMeR
BOEHHLIX H BCIOOMOraTeJbHBIX xopafaeld. OCHOBHLiE pHH-
UL 00 GOoAbIUed YACTH yiKe XOPOLD OOpeleHJHchd H
0Ka3a/J1 BAUSHHE HA HOPMBI [IP&R4, OTHOCALLHECT K CTaTy-
CYy HHOCTPAHHEIX BOOpyxeHnux cus soobie. Ecnu "e roso-
DHTL O MPAB&X BOWOOUIER CTOPOHBI, HHOCTpAHHEIE BOEHHBIE
Ropaén, UpHMeHdmKe noaduelckine QyHKUNE Ha Teppu-
TOPHH XaKOro-n1pfo rocyaapcrsa, HAPYLUAIOT ero TeppHTO-
pHanbubIfi cyBepeHyuTET, UTO BJAedeT 3a cobofl TpasoBRyiO
oTBeTCTBeHHOCTh ©. ONlaKo HHOCTpaHHEIE cyaa rocyAapcer-
B2HHOH CIYXKOB, KOTOpPBIE NPaBOMEpPHO BXOAAT B HpPededhl
TePPHTOPHAJSBHOIO MODPH 1M BHYTPEIHME BOAL, 06Ja1a10T
WHPOKHMH MpPHBAAECHAME K HAMMyHHTeTamH. [lpasosoe

! Bonpoc o NONOMeHWH BOEHAHX Kopabiell w ADYTHX CyAOB Tocy-
JapeTheHHol cnyxBH npH MHPHOM NPOXOJE HePes TePPHTOPHAIBHOE MO-
pe paccmatpueaics B raase [X («A»), pazfed 9; of ¥X MONOMKeEHHH B
OTRPHITCM Mope cM. Tqiasy XI, paszea 3. O copmajawmed  yroacsHoll
IOPHCOHKIHHY B CAYYAE HEMpaBHTEILCTREHHBIX CVIECB M. rnapy X[V,
pasfea 8.

? Cw. rnapy XV, pasnen 4.

# Cum.: Mc¢Nair. Opinions, I, p. 90 ef seq; Brierly, p. 267—
269, Briggs, p. 446—447; Oppenheim, 1, p. 461, 851—859;
Hall, p. 237—-249; Gidel, II, p. 263313 Colombos, p. 264—
284; id., Mélanges Gidel (1961), p. 189--165; Baldeni, 65 Ilague
Recueil (1938, 11T), 189—302; U. N. Legis Series, Laws and Regulations
on the Régime on the Territorial Sea (1957), Chap. [II; Annuaire de
I'Inst. 34 (1928), p. 475 et seq.; Chen g, IT Curr. Leg. Prablems {1958),
225—957; Hackworth, II, p. 408—465, Whiteman, IX, p. 74--83.

¢ Cu; McNair. Opinions. I, p. 74—83; 1 cp. neao Corfu Chan-
nell {Merits), . C.J. Reports (1949), p. 33—35 (OTHOCHTeNbHO TIPOBO-
AdBliefics aHrMHUAHAEMH CNEpAlHE 10 BULLIABIHBAHNEIO MHH B BOLAX AJ-
Gaunyn); v geao Japan v. Kulikov; Int. L. R. 21 {{954), p. 105.
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NOJoKeHAe B 3TOH 0044CTH CAeAYIOIUM 06pa3oM uajaaraeT-
ot Xathmom !;

«K TakoMy kopal/ai Heab3d Ha 33KOHHOM OCHOBAHEH NPENbABHTH
rpa:k/laNCKui HCK, BLITeKaioWluil, HaUpuMep, #3 TpeOOBAHHA BO3HATpAM-
JeHHR 3a cracanve Kopadad. Henbss TakiKe so3GYAHTE yroJoBHOe AGI0,
HaNpHMep B cAyyae [apyuieHHs MecTHulX npabria. HHKTo n3 tex, KTo Ha-
XoAUTCA HA GOPTY BOEUHOTD KOpabad, le MOMeT ObIThb NOJYHHEH MECT-
HOU IOPUCLMKUHMH, MOKa OH HE NOKHHET Kopabnb, Name eciH fedaHue, Ha-
pyLIAIee MeCTHBIA YroJ0BHEIH KoneKe, ObL10 COBEPLIEHO HAa Oepery HJH
CrO MPeCTYNHBIR De3yapTaT cKasaacd Ha Oepery. ..Boeunbii wkopa®ib
HHOCTPAHHOIO OCYA2PCTBa H HAXOAAULHECT Ha HeM JHLUA TeM He MeHee
HMEIOT BIOAHE Olpejie/ieHHble 08H34HHOCTHE 110 OTHOUIGHHIO K NpuOpex-
Homy rocynapctey. Ilepemii cGazax, HampHMep, COGJIOAATH MECTHHE
NpapHId CYAOX0ACTBA B KAPAHTHIAE, 4 TAKKe CHeUHaablble 06A3aHHOCTH
B BOeHiOe BpeMs, xoraa xopalde BOIOWILErO TOCYZAPCTBA 34AXCAMT B
HeHTRaJbHLLT TOPTY,

HuoerpauHoe rocygapcTBeHHOE  CYAHO — B KJIACCHYE-
CKOM AY4ae BOEHHBIH Kopaluab — obaagaer cBOHCTBOM Cy-
BEPEHHOTG HMMYHUTETA %,  HCTOYHHKH PacCMaTpHBAIOT ITOT
BOMIPOC KaK AaCHeKT BONpoca O CYBEPEHHOM  HMMYHHTETE.
OHAKO BOOPYHKEHHOE TOCYJaPCTBEHHOE CV/IHO N0 CBOHM
(P yREIHAM B (H3HUYECKOH aBTOHOMHM ofaamnaer ocoboi He-
HPUKOCHOBEHHOCTBIO, H HE OBLIO A6CYPIHBIM CYHTATh TAKHE
cyda 3KcTeppuTOpHajbHbiMu. Brpouem, c¢Tporo rosops,
(paKTHYECKH Eeno Tak me obGcerout. Flo neay Chug Chi
Cheung v. The King TaBHull COBET PEINI, 4TO MECTHLI
cyl ofhajaerT WPHCAHKLHER B TOM Cayuae, ecld HMeeT Me-
CTO OTKA3 OT HUMMYUHMTeTd, ¥ MOMEeT 1&Ka3aTb WIeHa KO-
MaH/El 338 HAPYIUeHIe MCCTHOrO 34KOHA — B JAHHOM CJlIydae
3a yOHHCTBO — Ha OOPTY HHOCTPAHHOIO TOCYAAPCTBEHHOTD
CYAHd B TCPPHTOpHAMbHBIX BOAAX. Bee e BoOeHnbili KO-
pab/b AJaA MHOMHMX Lescil GCTAeTcH He3aBHCuMOH ciepolt
HHOCTPAHHOH KOMIIeTeHLMM; [10CTIaBlIee ero rocynapcTBo
MOMET OCYIIECTBJATh B OTHOWIEHHH HErO IMPaBlTeIbCTBEH-

1 Vol. T1, p. 826—827.

z CM. pellleHHe MIABHOrC cyiabd Mapwanaa uo peny Schooner Lx-
change v. McFaddon {1812), 7 Cranch 116; Green, p. 265; Briggs,
p. 413; D71o pelllenyde OKA3AJ0 BAHAHKHE HA CyAeOHYIO NPAKTHKY B APYTHX
cTpayax; cM. Aeno cymna <Constitution» (1879), 4 P.D. 39; reno cyana
«Parlement Belge» (1880), 5 P.D. 197, Green, p. 270 neno Chung
Chi Cheung v. The King (1939) A. C. 160; meno Wright v. Cantrell
{1943), 44 S.R.N. S W, p. 45, Ann. Digest {1943—1845): Ne 37, neno
Municipality of Saint John v. Fraser-Brace Quverseas Corp. (1958},
13D.L.R. (2d), p. 177; Int. L. R 26 (1958, II), p. 165.
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HYH BJACTb H NpeAllpuHHMaTh cyaebHele geflcTBusd. Unenn
KOMAHABL, COBEPUIMBIIHE NPECTYIIEHHSA 3a Bpems npelui-
B4HUA B OTIYCKe HA Gepery H BepHYBIIRSCHA Ha Kopadab, HE
MOINEHKAT apecTy MeCTHLIMH BJACTAMH. Kpome Toro, mpei-
CTABJACTCSH, UTO YJdeHhl KOMAH/B, COBEpIIMBIIME HapyIue-
HBY MECTHBIX 3aKOHOB Ha depery, HAXOIACh TaM NPH HCTOJ-
Hem i CBOHX cnyxeOHbIX o6sa3annocTel M ¢ opuHaAbRON
MHCCHOH, NOAB3VIOTCH HMMYUHTETOM OF MeCTuoil 0piucink-
uus L. BuyTpernsis HeaapHCHMOCTL BOEHHOTO XopaGds CaIy-
JKUT OCHOBARHEM [/ NPeANOJIOKEeHHS, 4To Ha ero fopTy
MOXET NPeJOCTABMSTECH NOJHTHUeCKOe yGemulle, OLHAKO
NO3HTHBHOMY TIPaBy 3TO NoJAokKeHHe HendsecTHO2. Tewm e
MeHee ecyid yOemHILe NPeIOCTaRJHETCH, ECIH JA11La, YKpPbi-
BAKIZHECH OT NPABOCYINMS, NPHHIMAKTCST Ha $OpT, eciu
NPOHCXOAAT HapylleHus MeCTHBIX NpaBHJ, B YACTHOCTH B
OTHOLIEHHK CYJOX0ACTBA, CTOSHKM Ha AKOpe H 3Apasooxpa-
HEeHHHA, HAN e ec/TH BOSHHBIH Kopadab CHyKUT HCTOUHHKOM
4KTOB HacCHJHSA, TO HHKaKie MeCTHB e ROMMLeHiCKHe Meph He
MOTYT OCYLLECTBAATLCR HAa caMoM Kopabie. CpeacTro 3alll-
Thl 3aKT04aeTcs B AHILIOMATHUECKUX JeMapliaX H B KoHeu-
HOM cueTe B OTMeHe paspelleduds Ha npebwRallie, a TaKxe
B [PHHYZHTEALHBIX Mepax, LeJb KOTOPbIX — A06HThCH OT
KOMaH/I0BAHHS BOCHHOIO ¥opabas OTMeHDBl COrJacusl ia To,
grTofbl JAKLAE, YKPHIBAKILHECH OT HPABOCYIHA, HEAXOAMIHCH
Ha GOpTYy, WIH NpefoTEPATHTL AadbHedUIHe AKTLHI HacHJAHA.

T) Hrocrpanusie soenuwie 1 Opyaue 20C40apCT8EHHLIC
aerateasubie annaparei®, TIpaBoBOe NOJMOKEHHE TEKOIO poO-
na JeraTeqJbHBIX AMMApaTOR aHAJOTHYHO TOMY, KOTOpoe cy-
[ECTBYET B OTHOUIEHHH HHOCTPAHHBIX BOGHHBIX H APYTEX ro-
cylnapcTBeliibix Kopad.aeil.

1) HHOCTpORKbIE 800PYICERAbIe CUABL (ROMUMO 20CyOap-

t Cu: Oppenheim, I, p. 855; peac Ministére, Public v. Trian-
dafilou: Ann. Digest (1919—1942), Ne 86; 39 A, J. (1945), p. 345. Hexo-
Topble OTPHRAT 3TOT mMMyHATeT; em: Hyde, 11, p. 830, Hall
p. 249. Cp. neao Japen v. Smith and Stinner; Int. L. R., 19 (1952), Ne 47.

% Meuenuc jqopaa Croysana, 18 noatps 1820 r; Hyde, II, p. 829;

v Gidel, I, p. 273—288, Cm. raxixe Baldeni, op. cit, p. 280—292;
‘i Morgenstern, 25 B. Y. (1948), 253—255; M¢ N air. Opinions, 11,
i p. 67—73 (mrerme Croysana cM. p. 70). Jpvrue Teuxu spesua: Hall,
p. 247; Colombos, p. 278, Cy, rakxe [aBaHCcKY0 KOHBEHLMIO O upase
yv6exuma 1928 r.; 22 A, J. (1928), Suppl., p. 158,

* Oppenheim, I, p. 521, 851; Cheng, II Curr. Leg. Problems

{(1958), 225—257; Brierly, p. 269 Whiteman, IX, p. 75,
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CT8EHABIY CYOO8 U A2TATEABHBIX annapares) . 3TOT BOIPOC
CBA3aH €O CJACHKHOCTAMH, KOTOpPHE He MOIyT OHITh  HOJAHO-
CTLI0 OXBAYeHBl B HacTodAlleM HecaenopanuH, Jlio6as dop-
MYJIHpOBKa OGIIErc MPHUHIHIA HE MOMKET CUHTAThCH OKOHUYA-
TEABHOH BBUAY 3amyTaHUNOrO COCTOSHHSI HCTOYHHKOB,H roO-
¢yllapeTsa 06bIYHO ONHPAKTCA HA AOTOBOPHEIH pexiM B le-
JAX DerJaMeHTAllH CTATYCA BOODYXKEHHBIX CHJ, HaxXois-
LIHXCA ¢ BH3HTOM B HHOCTpaHHOM rocynapcrse. {Ipeacras-
JSIETCH, UTO paspellleHHe BO3HUKAOUHX mpobaem Oyrer He-
CKOIBKO 00JErIeHO, eC/IR Mbl NOMETaeMcsl BLpadoTaTe He-
KOTOPYIC KAacCH(MKAUHIO, HCXOAA M3 [PHUHI, BLIZBABUINX
NPHCYTCTBHE BOOPYIKEHHLIX Cill Hd HHOCTPAaKHGH TeppHTO-
pus. FlHocTpanusie rocyaapcTBeHHsle Cyla H JeTaTeNbHbIe
AIMAPATH TOAYHHAWTCH 0coloMy MPABOBOMY PEXKHMY, KO-
TOpLIH  Uedecoo0pasHe  paceMATPHBATL OTHAeldbHC  {CM.
BbiUle). ‘

1) Boopymetinsie cuibl, OCyuiecT8AROULE NPABO APO-
x00da. Peub waer o npase, npegocTaBigeMOM KaKHM-THOO
KOHKDETHBIM CHJAM N0 KAKOMY-1uH0 KOHKPETHOMY HOBOAY 2,
Pemenue no geay Schooner Exchange nocaymHJIC OCHOrol
A1 BO3HMKHOBEHHA UEJOro pafia KOHLEeNUHMH OTHOCHTEJbHO
UMMYHUTETA BOOPYIKEHUBIX CWJ, HO BAMKIQ BANOMHHTL, UTO B
97O ¢BA3H raaBlkil cyAbs Mapiuaja paceMaTpuBaa HCKIIO-
UHTeIbHO cAyuall IpenocTasseHHs paBa cBOGOLHOrN0 Npoxo-
1a, & He cayual pasmelicHud uan npeduipanus sohcek®. Ko-
HEUHO, BO3MOKHA aHaJorHA C BH3HTOM  BOEHHOIO CYI-
HA {10 OPUTAALIEHHIO, U HAJTHUC HMMYHHTET OT HAN30PHOH H
{079 270 MeHce ONpeAenene) yroaosliol IOPUCAHKIHY Tep-
PHTOPHAJBHOTO cyBepeHa !, Kpome TOTO, NOCLIIAIOWLEE TOCY-

! Cu. Boofwe: Whiteman, VI, p. 379—4%7; Wijewardane,

I B. Y. (1967), p. 122-—1b4; Bartomn, 26 B. Y, (1949), 380—413; 27

B. Y. (1950}, p. 186—234; 31 B, Y. (1954}, p. 341—370; King, 36 A, L.

(1942), 839—567; 40 A. J. (1946), p. 267—279: van Praag, Jurisdicti-

on et droit international public (1915), p. 492 et seq; Suppl. (1935},
p. 265 et seq; Whitton, 63 R.G.D.L P, (1959), p. 5—20.

2 Q npabe npoxXoAa HMXKe, pasien 4. YCqoBHdA, na KOTOpBIX Npeto-
CTABAAETCH HPEBO OPOXOAR, MONVT HOPOZMTL npofieMpl, CRA3aAHNEE C
0093aHOCTAME HEHTPaJbHBX TOCYAAPCTB BO BpeMs BOHELL

% (1812}, 7 Cranch, p, 116, 139—140; Westlake. Infernational
Law, I, p. 255, cm. takxe: Barton, 26 B. Y. (1949), 383—385;
27 B. Y. (1950}, p. 217—219; In re Gilbert; Anu. Digesl 13 {1948), Ne 37
(cvapa Homato); cp.: Barton, 31 B. Y. (1954}, p. 345.

4 Cm.: Brierly, p. 269 (« npu npoxofe ... 4yepes TepPHTOPHIO LPY-
rOr0 TOCYAGPCTRA B KadecTBe OpPrasu3vUBaHHLIX wacTefl»); Hall,
p. 250—251.
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gapcreo ofsagzaer HIUPOKUMH NPaBAMH KOHTDOJISA M HOPHUC-
AMKIHKH H&JA COOTBETCTBYIOLIHMH BOGHHBIMH CHJIaMH,

2) Cunbl, pasmeujernse 8 palionax onpedeiennby iaze-
peid tau 6a3. Ecnu 060CHOBAHHEM HPUBHACTHH, NDEHOCTABIA-
eMOH TDPAaH3UTUBIM BOODYMKEHHBIM CHIAM, CAYKHT WX
OPTAHH30BAHHBEIH M NOJHOCTLE) 3aKPLITHIE XxapakTep (npu-
YeM TPOBOJMTCS AHAMOCKS ¢ BOSHHMM KopalbacM) W ecan
NPABUIBHO, YTO TIPOXCAAIIME BOOPYXKeHHLIe CHIAB obaala-
0T WHPOKHMH NPHBHJAETHAMH, T0, TO-BHIHMOMY, MOXHO
OBl10 Gbl YyTBEpWIATb, UTO H CHALI, PACIOOAQKEHHBIE HA
uyKOH TEPPHUTOPHH B ONpeje/eHHBIX J1arepax M Ha Ha3ax,
06NMafaloT aHAJOTHYHBIME XAPAKTEPUCTHKAMH M JOMKHE
NeAb30BATHCA AHAJOTHUHBIMH LPHBHAerHAMH. (OIHAKO MO-
FHO 1IOUTH C HOJMHOR YBePeHHOCTLIO YTBePKIA4Th, YTO COBpe-
MeHHOe TIpaBo He NpHAepKHBasTCH Taxkof TOUKY 3peHHs '

3) Boopyacernsie cuiel HO UHOCTPAHKOL Teppuropuy 8o-
obue. HekoTopele aBTOpPL MPUMENSIOT H3NOXKEHHBIC B pe-
WeHHH no geny Schooner Lxchange npuHUHNbL. KOTOpHE B
OTHOIIEHWE Ha3eMHBIX CHJ GHLIH CQOPMYJHPOBAHEL IpHMe-
HHTeAbHO K MpaBy cBOGOAHOrQ Npoxojd, BOOSIIE K BOOpPY-
HEHHBIM CHAAM HA HHOCTPAHHOH TEPPHTOPHU, H TAaKHM 0O-
pPa3’oM TOANEPIKHUBAIOT DOKTPHHY «a0COJIOTIIOTO» HMMYHH-
TETA, 0T KOTOPOrO MOMKHO, OJIHAKO, OTKa3wBathes % Jpyrue
TOJKYOT HMEIOIHE s MaTepHa bl HHEIM 0GpazoM H oL BJH-
AHUEM COTMEZIIEHHS O CTATyCe BOOpYKeHHnX cua HATO?® n
pA3JIUUELIX IBYCTOPOIHUX COTMALIeHHE 110CAeIHEre BpCMeHH
OTPHUAIOT KaK OOLME NPHHOKI, UTO JHLIA, BXOAAMIHE B CO-
CTaB BQOPYKEHHBIX CH.J1, Haxogssuuxes Ha HHOCTPHHHOﬁ
TEPPUTOPHH, TOAL3YIOTCT HMMYHHTETOM OT  YroJaoBloil
IOPHCANKIIHE MECTHBIX ¢yaoB ‘. EcTb U Tagkue aBTOPH ® — HX
[O3UIAA B H3BECTHOH CTelleHH IOAKpelifeTcd cyrebHON

ICyq.: Barton, 27 B. Y. {1950y, 227—2729, id, 31 B. Y. (1954},
p. 342-—350. BrickaswiBaHud B MOMIB3Y WHPOKoro uMMmyHurera cm.; O p-
penheim, I, p.847—848. Cp: Brierly. p.270. OF apenge Teppuro-
puH noj BoeHHWe Oa3anm cm. geso Hans v. The Queen (1955) A. C.
p. 378 Int. L. R. 22 {1935), p. 154.

2 King, ubi supra; van Panhuys, 2 Neths. Int. L. R. (1955).
255

% Cwu. ctp. 414515,

4 Cm: Barton, 31 B. Y. (1954), p. 341370, Draper, 44 Grot.
Soc. (1958, 1959), 12 et seq.

5 Hanpumep: Oppenheim, I, p. 847—848; Guggenheim,
1, p. 518—51%; ’Connell, II, p. 879—886 {nuuL B OTHOLIEGHUR BON-
POCCR «BHYTPelHel EHCUMINIMHADHOH Oprasuzalliy»).
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NPaKTHKON |, — KOTOPBle NOLAEPKHBAKT NPHUHLHI orpay-
HEHHOTO HMMYHHTETA, CYILECTBYIOWHH JHUIb B HEKOTODHIX
CHTYaIHAX; COOTBETCTBYHOLIee NIPABHJAO 0ObIYRO (POPMY.IH-
PYeTCd KAk HaauuMe HMMYHHTETa OT YIOJOBHOH IOpHCAHK-
LUHE B OTHCUWEHHH HPeCTYIJIeHHH, COBepIIeHHBIX B uepTe
PACIIONIOKENHA BOOPYMKEHHBIX CHJ, 8 TAKIKE B LAPYTHX Me-
CTaX, ECH peib WAET O JHIAX, HAXOAALIHXCA HPH HCHOJHE-
HHE CBOMX ofOssanHocTel. Elle ofHE NOAX0HA, KOTOPLIA B
IpHHIKIe NpeAcTasadercs Hanbogee YAOBASTBOPHTEILHBIM
H ne3TOMY IPH 3ANYTAHHBIX CHTYALUHAX MOXKET C LOCTaTo4-
HbBIM OCHOBAHHEM CYHT&ThCH OTPAKAIOWAM JeHCTBYHOLES
NpaBo N0 A@HHOMY BONpOCY, NpelonaraeT BO3BpaT K Mo-
THBHPOBKE pellleHusl TMaBHOro CcyAbH Maplianaa mo aeday
Schooner Exchange?. Xora Mapuwami ToBopus 0 Npoxosae
BOOPYMEHHLIX CHJ, OCHOBOH HMMYHHTETA OH cyHTad foapa-
3yMeBaeMEBIl OTKa3 rocyaapcersa npedsiBaHHs T OCYLLECTB-
ANEeHUH BCAKHX NpPaB, KOTOPBIE MOLVIH Obl CEpPhe3HO 3aTpPC-
HYTb LEJA0CTHOCTE K 3(DEeKTHBHOCTb AAHHLIX BOOPYKEHHBIX
cwa®. Takem ofOpasos, B NpUHLHMIEE HHOCTPAHHEE BOOPY-

T Cu: Barton, 27 B. Y. {1930), 227—-231; 31 B, Y. (1954), ».
342--363. Cp.. Oppenheim, I, p. 848—859; Refercrice re Exemption
of United States Forces from Canadian Criminal TLaw (1943), 4
D. L. R, p. Il Ann, Digest 12 (1943-—1945), Ne 36 (cyawvu Hadgd u
Xaacon),

t Ocnoblias MBiCAL WEA0MENa cABLYouM obpasov: «B Takom cay-
uae, 683 IpAMOro 3adABJIeHHA o8 oTKaze or IOI)HC,C[HKL[HH B OTHOLICHUH
apMny, KoTtopoil OBLIOD NpelocTaBienc 3TCG npaBo Npox0la, cyBepelr,
KOTOpHH nonsITaica 6B OCYUIECTBHTL €€, HECOMHEHHO pacCMaTpHBAJCH
Opl KAk Hapywawompil go0pylo cosecTb. IIpH  oCyllecTBJIEEHH Takoi
OPHCAHKIHN mocTpagada Obl Ueab, A48 KOTOpOH ObLIC [IPeROCTABJIEHO
{IPpaBo CBOGDJI]IOTO HpDXOﬂ:’J; JaHHasn 4Y4cThb BOOPYMCHHBIX CH.I HHOCTP&]I-
HOrg HE3aBHCHMOTO FOCY,EEIPCTBE 6bIJ'IEl Gbi OTBIEUEHE OT T¢X HAallHOUAb-
HBX 3afay H oBs3aHHoCTEN, AaA OCYIIECTBJEHHHA KOTODBIX Ofla GBITA
npenHasHavena, H OKasaasdch OBl HIBATCH M3-II0L KOHTDOIS CYBEpEHa,
Yb# BJACTH H 0E30MacHOCTs MOTYT B BOJbLIofl CTenmeHd 3aBHCETs OT
COXPaHCHHS HCKJIOUNTENLHOIO KOHTPOJA Kaa 3TOH CHJIOA H pacnopsxe-
Bun efo. [loatoMy npefoccTaBieHHe MpaBa cBOBOAHOTO OpoXoda NGApa-
3yMeBaeT OTKA3 OT BefKOW IOPHCAHKUMH Ha) BOHCKaME BO BpemMsa HX
NPOXOAA 1 NOIBOAAST WHOCTPALHOMY TEHEpAdy NOLJEpHHBATE Ty AMC-
UHTLAYHY B HAJATaTh TC HAKA3AHLA, KOTOPHX TpelyeT KOMaHAOBAHHE
apmueit», CM., oxnaxo, geno Wilson v. Girard, 354 17, 5. 524 (1957),

3 Cum. neno Wright v Cantrelf (1943), 44 S.R. N. 5. W, p. 45
Ann. Digest 12 (1943—1945), Ne 37 (BepxoBHolit cya Hoporo MOmxuoro
Vaanca): oM. Takxe: Starke. Introduclien io International Law (7th
ed.), p. 269—273; Brierly, p. 269—270. Kpome toro em. neao Chow
Hung Ching v, The King (1948), 77 C. L. R,, p. 449; Ann. Digest 15
{1948), No 47 (Boicoknii ¢va ApcTpaiuu); ¢, Touky spenus CHIA B;
58 A. J. (1964), p. 994
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HKEeHHBIE CHILl 06202101 ACKTIOUATeNLHOR KPHCAHKIHEN B
BORPOCAX QECUHITHHK M BEYTpeHHed Gpranu3auis, a Takxe
B OTHOUWIEHHY NPECTYTJICHHHA, COBEpUIeHHLIX [THLAMH H3 HX
COCTaBa NPH HCOOJMHEHHWH cBovx obsa3adnocTell. B HeKOTOPHIX
CHATYaNMsAX Hte cpasy GoiBaeT sicHO, uro JaHHoe ofocHoBa-
HHE WMMVYHHTCTA TPERsiTCTBVET OCYIIECTBAEHHIO MeCTHOH
IOPHCAHKILHE, HANpUMep KOTZa B Npeledax paclooxKelns
HHOCTPAHKBIX BOHCK OJHO JHILO U3 HX COCTABa, He HAXOARCD
OpH HCIOOJHEHHH CAy#xebHbx  00A3aHHOCTEH, coBepuiaeT
vOMHCTBO Apyroro JMila H3 COCTABA TeX Ke BOHCK HiM Ke
MeCTHO® Tpa)(JaHCKoe JHNO HAPYLIaeT MeCTHBIH 34KoH Ha
TEPPUTOPHY BOSHHON 6a3pl. B Takux cayuasx npeicraBag-
eTCA, UTO TIPHHINI HMMYHHTETA JOJAEH LONOJIHATHCS IPUH-
UHNAMH HHTepeca ! W cyllecTBeHHO cBsisH % B cayuae pas-
MeleHHA BOOPYHKEHHBIX CHJ HAa HHOCTPaHHON TeppHTOPHH,
a He MPOCTO NPOXOAa uepe3 Hee, BO3MOXKHO, HOMKHA JelcT-
BORATH DPe3YMILHS B HOJB3Y MeCTHOH  1opHcIuknm# 2.
B comunTesbHBIX CAyYasx HeT OCHOBAHHE AJs TOTO, uToObI
COMEPXKAHME HMMVHHTETA HE PEraaMeHTHPCBANOCh OGIIMMH
NPHHIHAAMH, PervaIupyIONIHME OCYIeCTBACHHE KIPHCIHK-
MU Hafk HHOCTPARIAMHM . YyazaHdbId npuHiuMao olecneun-
BACT PA3yMHOe PELIeHUe CAQMHON NpodaeMbl rpaKiaHckoil
[OPUCAMKLUY: B DOJLIIMHCTBE CAyuaer He DvieT ocHOBAaHUil
APEAOCTAB/ATL JHIAM H3 COCTAB4 HHOCTPAHHLIX BOOPYIKEH-
HBiX CHJI HMMYHHTET OT TPaXIaHCKHX HCKOB 32 yluep6, npH-
UHHEHHLIA MECTHBIM PpaxjlaHaM AAaxe NeHCTBHAMH, COBEp-
MMENHMA B0 BPeMd HCHOMHeHHA CayweOHBX o0%34HHO-
creii®. € apyro#l  cTOpOHH, OVAeT [RefocTaABRJATHCA
HMMYHHTET OT MeCTHOTG OpAMOre HadcroofioxmeHus 6,

1 Cu. pewenne cyAsy Houato no neny fa re Gilbert, Ann. Digest
13 {1946), Ne 37; 31 B. Y. (1554}, p. 345—346.

2 Cp. raapy XV, pazpen 5. CM. ABYCTOPOHHHMC GOrOBOPLL, 33KIIO-
aennpe CoseTckum Cowzom ¢ Benrpueft, [loaswreft w TJP: 52 A, L
{1958), p. 219—227. Dty HOroBopbl NPEAYCMATPHBAIOT OCYUIECTBJACHHE
MECTHOH KWPHCAMKIAY B KauccTBe oOOILeTC NMPMHLMNA, HO H3-Tlog AeficT-
BHSl MECTHOH IOPHCAHKUHN H3BIM2IQTCH MPECTYILIEHHS!, COBEDIIEHHbIe CO-
HCTCKHMH BOEHHOCAYXKAUWKMH  HAH dieHaMy Hx ceMell HCKJIOYHTENbHO
aporie CCCP uin cOBeteKHX BOSHHOCIYH(AINAK, a4 TAKHE MPeCcTyilmeHnst,
COBEpLIEHHEE COBCTCKHMH BUGHHOCJYMALUHMMH  [PH HCIOOJHEHHY CBOHX
oiazannocteil. Cp. takke: Visiting Forces Act 1952, sects. 2, 3.

¢ Cu. neao Wilson v, Girard, 354 U. S. 524 (1957); Whiteman,
VI, n. 382, 384 386.

4 Cm. raaey XIV.

5 CM. geao Wright v. Cantrell, puine.

6§ Cm.: Fairman and King, 38 A J. (1544), 238-—277; «cp.
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[To MONHTHYECKHM H ANMHHHCTPATUBHBIM COODpaKeHH-
AM — H OTUACTH, HECOMHEHHO, H3-3a HeonpenedeHHOCTH
OGBIYHOTO DpaBa — roCylapeTBa B AAHHOM BOIpOCe Hepel-
KO OTHPAmTCd Ha clellHaJdbHEle COrJlameHnus. B oNHOM H3
TaKHX cAy4aeB — B ciyuae corgamenws 1951 r. o craryce
cun HATO ' — Bonpoc perymaspyeTcss MHOTOCTOPOHHeH KOH-
pedudefi. [TocTalloBaenHs 3T0Hl KOHBEILUK MOPOAHAH HEKO-
Topble npofaeMsal, cB3aHEbEe ¢ ee NpHMeHeHHeM, HG B Ie-
JIOM CXeMa BRIMNALHT caefytolinM ofpasoM, Boeunnsie Baac-
TH TOCYAapeTBa, HANpaBHBUIETO CBOM BOMHCKa 3a rpaduily,
MOTYT QCYIUECTBAATE YIOJOBHYI) IOPHCLAUKIWIO B CTPaHe HX
npeGLIBAHHA B OTHOIIEHHH BCEeX JEML, HA KOTOPLIX DACIPOCT-
paHAeTCH BOCHHOE 3aKOHOAATEALCTBO ITOrO rocyfapcerBa H
KCTOpLIe COBEPINAIOT NPecTyIIeHHs !, NPeAyCMOTPEHbIe 3THM
3akodopatenbctBoM. [ocyzapeTso npebbiBaHMs MOMKET Ha-
Ka3bBaTh 34 JOOBle HADYHIEEHH CBOEro COGCTBEHHOTO Npa-
£a, COBepIICHHDBIE JAHLAMH U3 COCTABA RHOCTPAHHBIX BOODY-
JKEHEBIX CHJ B YJeHaMH UX ceMel; 5Ta KPHCAHKIIHA ABJHA-
ETCH HCKJAKUHTENLHOH, eCJAH TAKOe HAPYIUEeHHe He ABJIASTCS
TAKIKe HapyLICHHEM 3aKOQHOB TOCYAADCTBa, MOCIABLICTO
CBOH BOOpPYHeHHBe CHAnt (MOCKOABKY OHH IPUMEHHME K
T4KHM BOODYXKEHHBIM cHaaM). OmHAKO CYIeCTBYET 3HAUH-
TenbHasi 06AaCTb COBNAZAlONIell IOPHCAMKLEHE, ¥ I8 3THX
cayvaeB AOTOBOP TPeAYCMATpUBAET NpaBuja IJ9 onpeic-
JeHIst TOro, KaKoe ToCyLapeTBo 0b6JaafaeT «1pCHMYILeCTBeH-
HbIM T[PABOMY» Ha OCYLleCcTBJIeHHE lopHcaHKLuA 2, Tak, rocy-
DapCcTBO, KOTOPOMY MPHHAMIEKAT NOCaallible BOHCKA, oblaa-
RaeT NpeuMyileCTBeHHOH IOPUCAHKIEEH, ec/IH IPCCTYTIICHHE

Reference on Powers of City of Ottawa (1943}, S. C. R., p. 208, Ann.
Digest 10 (1941—1942), Ne 106 Cw. raxke: N.A T.0O. Status of
Farces Agreement, Art. 10.

148 A J. (1954}, Suppl, p. 83. Cwm. takme: Visiting Forces Act,
1952; International Headquarters and Delence Organisations Act., 1964.

# Cw. poofwe: Snee and Pye, Status of Forces Agreements
and Criminal Jurisdiction (1957); Rouse and Baldwin, 51 A. J
(1957}, 29—62; Baxter, 7 1 C. L. Q. (1958), 72-8[; Draper,
44 Grot. Soc. {1958, 1959), 9—28; id., Civilians and the NATO Stiatus
of Forces Agrecment (1966); Lazareff. Status of Military Forces
under Current International Law (1971); Whiteman, VI, p. 392—
427 van Panhuys, 2 Neths, Int. L, R. (1955), 263—278. CuM. raxxe;
Re Labelle, Int. L. R, 24 (1957), 251; neao Whitley v. Ailchison,
ibid., 26 (1958, 11), p. 196. Cp. meno U. S. v. Copeland: ibid. 23
(1956), p. 241: neno Wilson v. Girard; ibid., 24, p. 248; 354 U. S. 524
(1957): meso Jepan v. Girard: ibid.,, 26 (1958, 11}, p. 203. O HekoTOpHIX
ApYrux achmeKTax RAHHOTO Bompoca cM.: Meron, 6 1. C. L. Q. {1957),
689—694.

516




[

th

BO3HHKJO H3 AeHcTEHA WAH Ge3jleficTEMY, «COBEPILEHHOTD
NpH HCOCIHEHHH MOMMHOCTHBIX obsizanHocTefi». [lpodeccop
Bagcrep Bhickasaa mHuepwpe, yTO 3Ta (opmyaa HATO o
pACHDENeIeHHH IOPHCHKIHA MOMKeT mepedtH B olLiuHoe
npaso !,

4) CosmecTHO BOOWUE BOODYNCCHALLE CUABL, APOEOOA-
ugue onepayui wa cocydaperaennol Tepputopud . Moxwo
Opl10 Obl yTBepMKaaTh, uT¢ coO0pamednd, ONpelensiouHte
NOAOMEeHHe BOSHHBIX KopaGJcH K, BO3MOXKIO, BOODYMEHHABIX
CHJI, OCYILeCTBASIONIEX NPOX0 4Yepes HHOCTPaHHYIO TeppH-
TOPHIO, B DABHON Mepe NPHMeHHUMEl K GOCBLIM YACTAM CO03-
HBIX BOODYXEHHRIX CHJ, MOMOTAKLIUX TeppHTOPHAALIOMY
CyBepelly H3rHaTk BDaXKeCcKHe BoopyiKeHHble cHiabl. OxHaKO
HMeKLHHCA ONEIT CBUACTEILCTBYET O TOM, UTO, eCJIH He CUU-
TATh 3AUIETHI OT MeXAYHApPOAHBIX NPeTel3Hd ¥ YrOMOBHLIX
0GBHHEHHE, CBA3AHHEIX CO CAYHAHHOCTIMHE BOECHHLIX oOnepa-
ILMH, T@KHe CH/JIbl UMEKT CTATYC, B OCHOBE CBOEH He OT/JHYA-
OITHEACA OT CTATYCA BOOPYMKEHHBIX CHJ, Haxooaulgxca ¢
BH3UTOM Ha HHOCTPAHHOH TEpPPUTOPHH HPH HHBIX 06CTOS-
TeJAbCTBAX. TpPYLHO, KOHEUHO, NPOBECTH PA3ndyHe MeXAy
a} COBMECTIIO BOIOIOIUHMH BOCDYKEHHBIMH CHJIAMH, pasMe-
LWEHHBIME B CTpaHe, e€lle He ABAsOledicd TeaTpoM HaseM-
HLIX BOEUHBIX ollepaliuil, G) COBMECTHO BOWIOIUIEMH BOODY-
WEHHBIMHE CHJAaMI, BeAYIlUMH Ooenble JeflcTBHS HA TeppH-
TOPHH FOCYAAPCTEA, H B) COW3IHLIMH BOOPYMCEHIBIMH cuia-
MU, KOTOPBIM IPeqocTaBaeHa BO3MOMHOCTh Pa3BepThiBaHNd
B MHPHOC BpeMsl B NOpAZKe MOArOTOBKH X 5(PpeKTHBHBIM
oliepalidaM B cayyae Hamajedns. Bo Bcex Tpex cayuanx
nedaoxenne ofbluHO peryaupyercs norosopom ®. BosamoxHo,
ONHAKO, YTC OIHUM M3 HCTOUHHKOB OIpaHMUCHHE, Hajarae-
MBIX Ha COIO3HLIE BOOPYMeHubie CMJIBL, AeHCTBYIOHine Ha
TEPPHTOPHH JAHHOIO TOCYAAPCT3a, ARAANTCA OBLIUHEIe TTpa-

L MMpeancaosne k: Lazareff, op. cit.

P Cum King, 36 A J. (1942). 539—567; 40 A. I. (1946), p. 257 —
279; Barton, 26 B. Y. (1949), p. 387 et seq.; 27 B. Y. (1950}, p. 187
et seq. Cu. takwxe aenc Société Anonyme v. Office d’Aide Muluelle;
Int, L. R, 23 {1956}, p. 203; memo Office d’Aide Muiuelle v. Veuve
Eugéne Elias; Int. L. R., 32, p. 588,

% Hanpumep, cordameHHe Mexdy BeamxoOputanueidl u Benpruei
1944 r. oTHOCHTEAbHO TPamAAHCKOH ALMMHHCTPAUHH H IOPHCAHKLHH 1a
ocsofokacHHOR TeppuTopun.; 90 U, N. T. §, p. 283; coraawenne memay
CUTA w Hunzepaanmamu 1944 ¢ 132 U. N. T. S., p. 355; coraawenne
mexcay CIIA un @Gpaunnest 1944 r: 138 UL N, T. S, p. 247.

517



BW/Ia, KaCAWIHeca BOeHHOH OKKyNannu |, XoTa Boobiie 2Ty
Npaeu/a HMefOT B BHAY BPAXKeCKYIO OKKYIAIHIO,

e) Henpuxkacrosennocte HexoTOpoiX 8ud08 OpPYHUA,
PASMEULEHNbIX UHOCTDAHABIML BOOPYNCeHHMU  cuiamu. B
HACTOsLLEE BPeMs TOCYAAaPCTR2, IOCTABAAIONIHE OPYKHE HIHN
€T0 4acTd B OOPAAKE peaduzauui COBMECTHHIX  BOCU-
HBIX TPOrpaMM, Hepeiko NOJHOCTBIO [e3eDEHPYIOT 34 Co-
B0l «COBCTBeHHOCTD, BAGIEeHHE B KOHTPOILY ITPHMeHUTENL-
HO K ONpeiesJeHHBIM acTiM, HAnpuUMep sgepiusiM 0O0Cro-
JoBkam pakeT? [lo-BHAMMOMY, TaKoe pe3epBHpOBaHHE
HeoGX0AMMO, W00 uHaye NOCTABKA TAKHX uacTefl Moraa
Gpl paccMaTpHBATRCS KaK Iepelaya 1paB CoOOCTEEHHOCTH
H KOHTPOJA.

K) Boopyxennvie curvi OOH. BoopyxeuHble CHIB
OOH, sansTeie B onepauusx o TOATePXKalb0 MHpPA, KO-
TOPBIC HE ABMAKTCH NPUHYIHTEABHBIMY AefCTBUAMH  NO
cMbledy Yerasa OOH3, MoryT OobiTe pasBepHyTh JIHIbL C
COT/IACHR COOTBETCTBYIOIIETO rocyiapersa. UpsAsauidbie ¢
3THM (QopMaJbHBIE COrJIAIeHHS MOTYT TMPefOCTaBAATH Tu-
KUM cHJaM 3Ha4dTenbHble NPaBa M HMMYHHTETH!, BK/0Yas
cpraHksauuic $as H cBOGOLY NepenrHkeHus *.

3) llpedocrasaenue npas ROAGZOBANUL Teppuropued.
FocyaapeTso MOKET NMpefcCTaBHTh NPaBO HCKAIOUHTEILHO:
ro 10b30BaHHS YaCTBi0 CROEA TERPHTOPHH APYIOMY TCCy-
NapcIBy, coxpandas 3a coboli CyBepeHHTeT, HO YCTYNAS eMy
MPeUMYLeCcTBA TePPHTOPHAABHOTO cysepeHa. Takoe npenao-
CTaBJeHHe NpaBa NOAb30BAHHA MOMeT OBITh HASBAHO «apeH-
poft» . OnHako npupofa NpaBa, © KOTOPOM HAET peub, Ta-
KOBa, 4TO Heuedecoo0pasHo paccMaTpHBATL ero HPeioCcTas-
JeHHe BMECTE C NPUBHJIErHAMYE, 0 KOTOPBIX MOBOPHTCA B lia-
crofien pazgens. Tem ®e medee, CTPOTO TOBODA, ITO MPABO

1 Cwu. peno Jacub L. v. Teofil B.: Int. L. R, 26 (1958, Il}, p. 730,
Manual of Military Law, III {1958), p. 140, Ne 3 (Anrnus).

2 (6men sotamu Mexiy Beauxo6puranded n CUIA or 22 despans
1958 r.: Dept. of State Bull. 38 (1958), p. 418—419.

® CnoxxHOl npofSaeMoll ARIAETCA KOHCTHTYIHMONHBIR CTATYC TaKHX
cua B pamkax Yerasa OOH, em. meno Expences, raasa XXX, paznea 11

4 Cwm. poobue: Wijewardane, 41 B. Y, (1967), 154—197; Bo-
wett United Nations Forces (1964}, p. 428—467. Cwm. Taime zeje
Jennings v. Markley; 186 F. Supp. 611; 200 F. 2d 892; Inf. L. R, 32,
p. 367; meno Nissan v. A— G. (1970} A. C, p. I79; 43 B. Y. (1968—
1569), p. 217, O nonomennu rpyun nadmozartenelt OOH e Bowetd,
op. cit., p. 83—84,

& Cw, raasy VI, pasaenm 10w 11,
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NpelcTapaseT cofoll npUBRIErHIO, H B NPHHLENE €70 HAJTH-
YHC 3ABHCHT OT COTJACHH TEPPHTOPHAALHOUO CyBepeHd. B
BOALHIHHCTEE CAYYaeB CO3TaHHA [0 COTJALIEHHI BOEHHBIX
H MOPCKUX 6a3 pe3y.abTaT B Goablleld Mepe CXO/EH ¢ 10ro-
BOPHBEIM Da3pelIeHHeM, yeM ¢ [MpaBoM Ha HEABHAKHMOCTL B
CMBIC/IE AHTJIHACKOTO mpaga .

n) Cepsuryrer?. TepMHUH «CepBUTYTH» 0003Hayaer JHLIb
onpeaededHyie 064acTe npodaeM, H ero HCIoMb30BaHHE B
KauecTBe NPABOBOI KaTeropuu sIBJAAETCH CNOPHLIM ®. B cuay
AOTOBOPA HJIH 1O HHEIM OCHOBaHHAM TOCYNADCTBO  MOMKLT
IMeTh TpaBa NOGJIb30BAHUS TeppHTOpHEd cocefHero rocy-
NapctBa B QopMe Opara Npoxola, NOJb30OBAHUS KEJE3HC-
LOPOXKHOH cTaHUHel HAH NOPTOBLIMH COOPYKEHHAMH, CO-
AepAacaliust PaJHOCTAHLIHH, TAMOXKeH WM BOGHHBIX 623 1
T. 1, Hanee, 3TH 7para MoryT OpHHHMaTh ¢dopMy obssa-
TeNLCTBE, JEKAILEFO Ha COCELHEM [OCYZapCTBE, BO3LEPHU-
BATLCHA OT IPOBEJEHHA CTPOHTENLCTBA B CIpELeIeHHON 30He
HIH QT MHJIATAPH3ALUHH OUPELeaeHHoro paiiona.

AHallorHs ¢ CepPBUTYTAMH BEYTPHIOCYAAPCTBEHHOTO NPa-
BA M BJAHSUHE TPAXTAHCKO-NPABOBEIX JOKTPHH Ha JHTepa-
TYPY N0 MEXAYHapoAHOMY NPAaBy NPHBEJH K 3a8LIHTe KOH-
LenUHY CePBHTYTOB IPUMEHHTENBHO K MeXIYHApOLHOMY
npasy — jura in re aliena (npasa B UYKHX Belmax);
3meck peub HIST O lIpasaX, CBA3AHHBIX ¢ OTHOIeHHeM Tep-

1 O palioHaX, «COXPAHSEMBX [OA IOJHLIM BDHTAHCKHM CYBEpEHHTe-
ToM» Ha KHIpe MOCAe MPeNOCTABJEHHS €My He3aBHCHMOCTH, €M
Cmnd. 679, Misc. Ne 4 (1959). Cwm. rakme: Whiteman, I, p.
1215—1224.

? Cm. Boofme; McNair, 8 B. Y. (1925), 111—127; Crusen,
22 Haguc Recueil {1928, 11), 5—79; Schwarzenberger. Inlerna-
tional Law (3 rd ed.), p. 200215 Lauterpacht Private Law
Seurces and Analogies, p. 119—124, 237—243; id., Collected Papers, I
(1970), p. 374—375; Esgain B: O’Brien (ed). The New Nations
in International Law and Diplomacy, p. 42—97; British Digest IIb,
Chap. 8 O'Connell, 1, p. 544--552; Reid. Internaticnal Servitu-
des in Law and Practice (1932); id., 45 Hague Recueil (1933, 11},
p. 5—68; V ali. Servitudes of International Law (2nd ed., 1958); Hyde,
I, p. 510—515; Whiteman, II, p. 1173—1224.

8 DToT BONMPOC PACCMATPHBAETCS CYAAMH ¢ GOMLUIOE  OCTOPOM-
NOCTEKY, XOTH OHE B TNPHUIHOE K He OTBEPTalOT 3TO MOHATHE; CM. aplu-
tpaxnoe geno Norih Adlantic Coast Fisheries (1910), R.L A A XI,
cyana «Wimbiedon» (1923), P.C.LJ, Ser. A, Ne |, p. 24; Green,
p. 331; British Digest 1lb, 585 (komMerTapnu cm.: p. 405—408); zeno
cymua «Wimbledens (1923), P. C. L J, Ser. A Ne I, p. 24; Green,
n, 343 Cm. Taxme ocofoe MHewHe ¢yIAnd Mopeno Kunrana no neay
Right of Passage: 1. C. J. Reports (1960), p. 80. - .
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PHTODHH K TePPHTOPHH, He 3aBHCAILMX OT H3MeHEHHf CyBe-
DEHHTETA HH B QJHOM H3 ABYX VUACTBYWLIUX B [PABOOTHO-
[EHHH TOCYAPCTR B NPEeKPALLAIOIIMXCS JTHIIb IO B3aHMIIOMY
coraacuio, OO0 B CHJAY OTKa3a €O CTOPOHB [OCYILAPCT-
Ba -— HOCHTe s npas, JHB0 B pe3yabraTe CAHAHUST COOTBET-
CTBYIOWHX TeppuTopuft!, Oallako GoJBIIHHCTBY COBPEMeH-
HEIX 4BTOPOB CUMTAT, YTO DaHHas KaTeropus Oecrioje3Ha
H pame BBOAHT B 3aBnymkaeHke!, XoTd  MeKILYHAapOAHDIE
AOroBOPHL B MeCTHble OOLIN@H AeHCTBITEIbHO MOLYT CO3AA-
BaTh 00d34aTeNLCTBA JOKAJBHOTO XaPAKTepd, KOTopble npo-
LOJXKAIOT CyulecTBOBATDL Jaxe MPH H3MelicHUH CyBepeHHTe-
T4 B OLHOM HJIM 00OHX TOCYAapcTBaX — CTOPOHAX JLaHHOTO
NpaBOCTHOMCHUA, MO TAKHE TAYUal HOAAAWwTCA 00 bACHEHNID
u 0e3 npHBjededyy KOHURIIWK cepBHTYTOR. Donee tero, ec-
JIF TIPEHATE 9TY KOHUEMINO, TO O4YeHb TPYAHO OOBACHHUTH,
HoueMy HeKOoTOpble aHaM0rHuHble OTPallHueHHs 8 OTHOMIEHHHA
TEPPHTOPHY HE ABJASIOTCH TEPeHOCHEIMYU, 4 ApPYrHe Orpasu-
YEHHS, IBHO HEMOXOMHe H& CePBUTYTH, TAKOBLIMH ABJSKTCA.

KoHuenuug cepBUTYTOR Hecrnoqeina, Ho TO ABJAeRue, B
CBI3H C KOTOPBIM K Hell o0palialoTes pasJHYHble ABTOPLI.
AeHCTBHTEABLHO [MOPONKAAET peadblisle npoGaeMbr, U HX
caAellyeT BKpaTHe paceMoTpeTk. O caMoro Hadala HYXHO
pasrpasuyuuTs, OBa ofcTosATenbeTBa. Bo-nepBeX, o0LiuHOe
MeKIYHAPOAHOEe PaBO CO3JdeT aHAJOTHUHBIC NPaBa 0D
30BAHHSA, HanpHEMep npaBo MHPLOTO MPOX0Aa uyepes Tepph-
TopHaTbHOE MOpe®, W HEeKOTOpEe Npasa i 00A3aHHOCTH B
OTHOUIEHHAX MEXJLY COCeTHHMH rocviaperBamu®. Bo-sro-
DBIX, NPH OOpedeNeHlibX YCJIOBHAX MHOTOCTOPOHHIHIL LOFO-
BOP MOXKET CO3LaTh Mo conlOpamKeHnusiM  MeXAYapoaloro
OyBAHUHOTO MOPSAKA TMOCTOAHHbBIE JOKAAbERE orpanHUCHHS

 Cwm.: Reid, op. cit, p. 25. Jpyrne cTopodHHKH 3TOA TOYKE 3pe-
mua: Vali, op.cit, Verzijl. International Law in Historical Per-
spective, {II {1970}, p. 413—42§8; O Connell, op. cit;, Lauier-
pacht, op. cit.; Oppenheim. 1, p 535—543 (rouka 3pexna u as-
Topa ¥ pepaxtopa), Xeda {International Law. 8th {d., p. 203—208) oc-
HOBLIRAKT CePBHTYTH Ha cormawenun. Cu rakxe Parry. British Di-
gest, 11b, p. 373--409.

2 CMm: McNair, op. ct; id, Law of Treaties (1961), p. 656;
Gugegenheim, I, p, 394--307; Schwarzenberger, op. cif;
Hyde, I, p. 513; Brigegs, p. 3195 Brierly, p. 190—194 Cm.
raxxe: Commission of Jurists, Aaland Islands dispute, 1920, British
Digest, I[Th, p. 771.

3 Cum. raaey 1X {(«A»), pasaen 9.

+ Cm. raaBy XII, pasgea i3
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K4K 9aCTh HEKOero «0GbeKTHBHOTC DEXHMa»; NPHMepOM MO-
MeT CAYKHTb HeATPaAH3aNus KaKoro-Au00 CJI0KIIOre B IIa-
HE MEeXAYHapO/HbXx OTHoWeHHH paiiona. XapakTep H OCHO-
Ba TAKHX «OOLEKTHBHHIX PEXHMOB» MOIYT ObITh DA3JHYHEL,
M HALICKALIIMM KOHTEKCTOM LJst nofofHOTo poia npoliem
ABJISIETC NPABO MeXIYHapoAHplx ACOTOBOPOB!. B ueaom
OMAacHO YTBEPKAATh, YTO €CAH fePEHOCHMOCTE OrpaHHUeHHA
BOBKHKAET H3Z NPUHILKNOE TOCYZAPCTREHHOTO TPABOIPLEMOT-
Ba?H (MAM) B3 IPAaBa MEXKIyHAPOLHLIX JOTOBOPOB 3, TO 370
AOKA3bIBAET HaJHYHe IIpABOBOH KATETODHH CEpPBUTYTOB.

MoryT BO3NHKHYTL iBe cuTyaunu. [TepBolavyanbibie CTo-
pPOHbLI B JOrOBOpPE MOTYT VCJAOBHTBCA O TPEAOCTABJICHHH
IpaB «HABEYHO» HJH HCIO1b30BATh KakHue-mHOHO Huble dop-
MYJHPOBKH, YKasnBalolmue Ha 6e30T3bIBHOCTL. [Ipn 3ToM He
BO3HHKAET BONPOCA O IepeHOCUMOCTH OTpaHuueHHi !, n Bee
3aBUCHT OT TOJKOBAHHA COOTBETCTBYIOILKX JAOTOBOPHBIX YC-
Aosuil. Tax, nenvio 3THY (OPMYAUPOBOK MOMKET ABJAATHCH
HCKJAIOUCHHE C/AY4YaeB NPeKpAalleHus NPAaB B CBA3H ¢ BOIHHK-
loBEHHeM BOfHBI® HJH deficTBHeM mnpunuuna clausula re-
bus sic stanfibus. Bosee wuHTepecHbMHE TNpeicTaBIsIOTCH
CHTYalHH, KOrja CUHTAeTCsd, 4F0 JOKaJblible OOM38TENbCT-
Ba B OTHOLIEHHH [0Jb30BAHHUS TeppPHTOPHEl He mpeKpania-
IOTCH ¢ U3MCHEHUEeM CYBCREHHUTETA. 3/1¢Ch CYLIeCTRYET YeTh-
pe BO3MOMUOCTH.

1} Tfpasa mpoxoga H Apyrue noJoGHBIE NpaBa MOTYT 0C-
OBLBATLCA Ha MECTHOM 00bluae, ¢ KOTODBHIM  MOUIHAJHBO
corJallaeTes TOCYJAPCTBO, SBJAMIDIIEECH NPAaBONPEeMHHKOM
no Heccun °,

2} Ecaum upaBoupeeMHHK yuacTByeT B I0Jb30BAHHY
NpaBaMHK, HCTOUHHKOM KOTODPLIX ABJIASTC  KOMILIRKCHOE

! Ca. rmapy XXV. O craTtyce moAMaHAaTHLIX H MOAOMEYHDIX TEppH-
puit cwm. raaga VITL Cp.: McNair Law of Treaties (1961), Chap,
XXXIX.

2 Cwu. raapy XXVIIIL,

7 O cHIE DOTOBOPCB A TPETIX FOCYAAPLTB oM. razsy XXV, Cm.
Takke zeno Free Zones, Ser. A/B, Ne 46, p. 145; ocofoe unexnHe Ap-
mann-Yrouna; L C. J. Reports {19607, p. 81.

4 Cwu. apOurpaxuce feno  Norih Atfiantic Coast Fisheries, Bmme,
rie BenuroOpurania O AOTOBOPY TPEACCTABRAA «HABEYHO» NPEBC PHID-
uol gosny murteasy CIHA. OchosubiM BompocoM Gsul BOGPOC O TOM, B
Kaxoil Mepe AapYRIHi NpaBa MOXeET WX PerNdMEHTHPOBATE CM. TaKKe:
Schwarzenberger, opcit, p. 210—212.

5 Cwm. raasy XXV, pasgea 6.

. % Neno Right of Passage; 1. C. J. Reports (1960}, p. 6, 40, 43;
Hall, p. 203

521



YPeryJTUpOBAHNe, TIpellycMaTPHBAOIIee B3AHMHBIE BHITOAH B
0053a1H0CTH, TO B CHAY NPHELKNA JHINEHWs NpaBa Ha BOa-
paxeHide BCAeICTBHE NpeAllecTBYIOLEre nopeledus {estop-
pel) ofs3aTenbcTBA TEPPUTOPHAALHOTO XapaKTépa MOTyT
nepexouTh Ha mpasonpeeMuuka'. Takoe mnlleHlie npasa
BO3PAMAaTh MOKET TakXKe PacCMATPUBATbLCA Kax caelcTBHe
PA3JIHUBLIX NPHHIHIOBR CHOPEBeAJIHBOCTH H B 0COGEHEOCTH
OP4BHIA O TOM, UTG Hedb3d OIHOBPEMEHHO ORZCOpPHTE H He
0106paTs. Tak, ecan no coraatleH o MeX Y rocyIapcTRaMi
A 1 B ycTaHOB/IeH NOrpalHyHBIl pexUM W rocynapcteo B
IOIJIO Ha 3TO COTM&LIellHC QTHACTH TIOTOMY, YTO IIOMYYHIQ
oT rocyaapeTsa A nacTOHULHBIG 1TPABA B HOrPaHHyHON no-
JI0Ce TIOCNEJIHEro, TO TOCYAAPCTRO B, ABAAIONICeCT TEPPHTO-
pUaJLHBIM YpaBoNpeeMHRKeM rocyaapctsa b, JmomTkHo
{IPHHATD HIY OTBEPLHYTh BCE YPETYJHDOBAHHE B IL&IOM: OHO
HE MOXKET OTBeprHYTL AOTPAHUUYHLIA pexum B B TO Xe Bpe-
M5 OPHHATb NACTOHLIHBIE NPABA H NOJIb30BATHCH HMH 2.

3) Ewe 0aHO npHMEHEeHWe NPHHIHIOB CHPABRIJHBOCTH
CBAI3AHO C TeM NOJNOXKeHHEM, §TO rOCYapcTBo, NepeiaBas
TEPPHTOPHIO FOCYLapeTByY B, He MOMKeT yMadsTh IpeilecTBY-
01ge NPCAOCTABNCHRe TEPPHTOPUAJNBHLIX NpAB TOCYLAPCT-
By B, danpumep npago cyfoxoactsa; nemo plus juris trans-
ferre potest quam ipse habet (HHKTO He MoKeT NepexaTth
GoablIe Pan, ueM caMm nmeer) 2,

4} Tpu ynNOMAHYTHIX BLILIC IPHHUMIA MOTYT ObiTh J0O-
foJHelbl TpUMeHeHHeM NPHUIKNA, COrNACHO KOTOPOMY fpe-
IOCTABJCHHE fpaB JAOAKHO ObITH B pasymuoil crefedn 3¢-
(eKTHBHLIM. Hanpumep, ecan rocyaapcrsy A, ABIAIOINEMY-
¢ NpUpeKHHIM CYyBEPEHHEBIM TOCYA&PCTBOM Ha peke, Aalo-
uell Z0CTYIL K MOPIO, MPefoCTaBAeHO NPaBO CYAOXOACTBA O
5TOH peKe, BOAB KOTOPOl HAXOANTCH NOA CYBEPEHUTETOM
rocyiapersa B, npesfocTaBUBIIEro ITO PARO IOCYAAPCTRY A,

1 Cp. X04 pacceyxacHuit ¢yaen Asuuzorti no geny Diversion of
Water (P. C. 1. J., Ser. A/B, Ne 70 {1937}, p. 50) OTHOCHTEJBHD npui-
pama inadimplenti nen est adimplendum {cropona, koropas Ee BLRNOA-
HHAA JOTOBOP, e MOMXeT ¢CBlIaThed ua uero). Cm. rakxe: Vali, op.
cit., p. 321.

2 Cp. cnop mexAy D¢uounelt 1 CoMann No NMoBOLY NACTOEILNbIX
gpas b Xayac, of srom cm.: Latham Brown, 51 C L Q.
(1956), 246—264; 10 L. C. L. Q. (1961), 167—178. Cu. rawxke: Fitz-
maurice, yrbk, 1L C. {1860, 11, 99—100.

* McNair. Law of Treaties (1961), 656--659; O'Connell,
30 Can. L. R. {1952), p. 810—815; id., Law of State Succession (Ist
ed.), p. 53—56. Cv. taroke; Fitzmaurice, loc cit.
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TO MOXKHO YTBepIK/aTh, UTO FOCYNapeTBo A BfipaBe CTPOATD
H HCNOJMB30BATE NPHCTAHYW H NHPCH, TEPPUTOPHALIIO 2aX0-
JAHIHE B Npefiesitl AeHCTBHA CYBEPEHHBIX IIPAB [OCYAapCTBa
B, ¢ TeMm uTOGH peasH30BATH CBOE MPaBO CyAoxoncTBa .

M3 3tux ueThIpex npMHHUINIOB CAMBIM CIOPHBIM # TPY[I-
HOUPHMEHHMBIM ABASIETCH, BepPOATHO, TperTuil. Ecau rocy-
4apeTB0 A, cTaB He3aBHCHMbIM HJAH TOJYYHB 4acTh TEppH-
TOPUH OT rocynapetsa b, nmoaroaser rocyaapersy B coxpa-
HUTb BOCHHyIo £a3y Ha COOTBETCTBYIOLLEH TeppUTOPHH, TO
Tenepk GCHOBOH 3TOrO npaBa ByAeT, NO-BHIAMMOMY, cOTJa-
CHE HAH MOJYAJIHBOE JONYUIeHHe O CTOPOHBLI rocyaapcTia
A. Ecan rocynaperso B, B cBoe BpeMs mpenocTassss ApaBa
rOCYRApPCTBY A, Me pe3epBUpOBANO TAKOTO Npasa, TO Iocy-
1apcteo b GyneT OTBETCTBEHHO Nepef rocymapcersom B, HO
IpAaBC rocyZapcTBa B He MomeT OBITE «CAHKLMOHUPOBAHO»
3a cuet rocygapersa A. B 310M cayuae TPyAHOCTL He MOMKET
OBITL TaKikKe yeTpaHeHa yKazalueM Ha TO, 4TO JaHHOE Npa-
BO fIpeicTaBdasieT CoB0H  «I0KanLHOe 00A3aTeNbeTBO» B
HOJAB3Y APYLOH TePPUTOPHU, HAXOAANLEACS BO BJA4AENHH TO-
cynapctBa B; Ho gmaxe ecam neITaThesl  YCTPAHUTE  TPYA-
HOCTh TAKHUM NyTeM, TO apPTYMeHTHl O «JI0KajbiHoMm o6a3a-
TEABCTBEY MOTYT COJEHCTBOBATL BO3POMKJICHUIO KOMLETHN
CePRUTYTA,

2, APYIHE OrPAHHUEHHSA
TEPPUTOPHAJILHOIO CYBEPEHHTETA

OrparnueHdst TpaBa COCYLApcTBA VIPABJATH JAeIaMH
cBoell TeppUTOPHH TAK, KAK OHO TOTO XKeJAeT, BecbMa MHO-
roUHCAeHHLl. JTH OTPaHHUYeHHS NPOUCTEKAIOT M3 MekKIAyHa-
POIHLIX JOTOBOPOB, MECTHBIX OGBIUAER, NPHHIHNA OrpaHi-
ueHHs NpaBa Ha Bo3paKeHde H 1opM 06BYEOrO npasa. He-
KOTOpblE M3 THX OTPAHHUCHHH KaacCHPUUHPOBAHEI B ABYX
MpejbAY UK pasiesax, HO MOXKHC IoNbLITATLCH  AaTh H Hoaee
wHpoxyio  knaccuduxanuro? QoEAKO  nepeuucieie
TAKHX OTpaHHUEHHII O3HAYAST He YTO HUOE, KAK COCTABJEC-
HHEe CIHCKA GOJABMIOre YHCAR CaMBIX PasHOOBpa3lbXx BOM-

i 0 nosomeuny Ulat-sab-ApaGa em: Lauterpacht, 9 .C.L Q.
(1660}, 208, 226—232.

2Cp: Schwarzenberger. Internalional Law, T (3rd ed)},
Part 1II; Fitzmaurice, 92 Hague Recueil {1957, 11}, [86-—190;
Sorensen, 101 Hague Recueil (1960, III}, 182--198; Hyde, I,
p. 510—639.
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pOCOB, 3ATDATHBAIILKKX 3HAYHTEILHYI0 YAcTh BCETO MEXK-
AYHADOZHOTO npaBa, XapakTep 3THX OrpanudeHHit BecbMa
pa3dHUeH, KAK 3TQ BHANO H3 COMOCTABJEHHS TAKHX BOMNPG-
COB, KaK IpaBo MHPHOrQ OpOXoJa yeped TeppPUTOPHATbHOe
Mope !, 06A3aTeIbCTBO TOCYNapeTBa He CO3LABATH Ha CBOEH
TEPPHTOPHH YCJIOBHE, NPHYHHAKILAX yilepd NPYyTHM rocy-
IAPCTBAM MJM TPamAAHAM APYTHX rocyaapers?, Mmpaso Ha
HHIHBHAYAABHVIO HJIH KOJJEXTHBHYIO CAMO3AWHTY, KOTO-
poe AOnyCcKaeT MpHMeHeHUe CHABI UPOTHB APYTUX  TOCY-
LapcTB WM Ha TePPUTOPHH ADPYIHX TOCVAAPCTEB, H MIOXKe-
CTBO AOTOBOPHBIX 085347T€IbCTS, OTHOCAIINNCS K TPYAOBHIM
CTAHAAPTAM, MeWMAYEAPOOHLIM licpesn3KaM,  TOPToBJe,
rpaXaaHcTBy M MHOTHM ApyrHM o6aacTaM. BasHble orpa-
HHYEeHHS KacamwoTCsd COBMECTHBIX PeCcypcoB H 00beKTOB 00-
IETO NOJb30BAHHH 3,

T TEROCLL

3. OCYHUECTBJEHHE
NMPABUTEJBLCTBEHHbBIX ®YHKIEHHA
BHEIHHMH CHJIAMH BE3 COIJIACHA CYBEPEHA

HenonHuTensHEle H aAMHUIHCTPATHBHEIE (QYIKIHA MOTYT
OCYLIECTBAATLCS MYKHMH BJIACTAMH B COOTBCTCTBHH ¢ HOp-
MAMH BOEHHOH OKKyRalMH*? B BOEHHOE BPEMS H BOODYKEl-
HHIMH CHJAMH, TPAMEHSIOUHMHE TpPUHYAHTEJbHBE MEpbl
g cooTetcreuu ¢ raascil VII Verara QOIS

4. PETJTAMEHTAUHA NMPARB

CoseplileHo OUEBHEHO, 4TG ONpesiedeliHc TOUHOTO CO-
Ie[HKAHNS H 3JeMEHTOB [EPaR 4acTo cAYKHT MCTOUEHEKOM
GOABIIHX 3aTpyAneH#il. Onnaxo 37a npolieMa MOMKeT NPH-
obpecTn 0COOYID OCTDOTY B CIAYYasX, KOTAA TOCYILApCTRY
HJAH ero rpaxpaHas mpelocTassieHsl NDPHBHIAETHH B OTHO-

1 Cu. raasy 1X («A»), pasgen 9.

2 Cu. raasy XX, paszea 5.

3 Cwm, raapy XII.

4 BoeuHasl OKKYDAHMA He CBOANTCA TOJBKO K OKKYNAUHH HeTpHsi-
TeabcKEMY Bofickamu, Cw. BogGute Greenspan, The Medern Law  of
Land Warfare (1959).

5 OTHocHTE bNO HEeOOXOOHMOCTH CcOIVIACHA WA OpeObiBaHHE BOODPY-
KEHHBIX CH 10 MOAGEPIKANIMG MHP?, JeHCTBYIOUIMX He B COOTBETCTBHH
¢ Taasor VII Yerasa OOH, cm. cuoproe maenue Baysta (Bowett
United Nations Forces, p. 231—232, 412—427),
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IIeHUHN NOAb30BaHUS TeppHTOPMEN JAPYrcro rocylapcernal,
Ilpn MHpPHOM mpoxofle uepes TePPHTOPHAIBHOE MOpe fpH-
fipexkHoe rocygapcTBO BnpaBe  PerJiaMeHTUPOBATL TaAKOH
Opoxon?, U HeT CoOMHEeHMi, 4TO, eclH B 3TOM OTHOLIEHHH
6yaeT OCYIIECTBAATECA  3HAYATENbHBIH KOHTPOJb, MPaBO
Npoxoda NOTepHeT (BOe CofepXauHe M OCTAHETCH .IHIlb
AMCKPELHOINoe JAONyuleHne, CONpOBOXKIalomieecst, ObITh
MOMKET, HEKOTOPBIMH HMMYHHTETAMM.

Jra npodieMa WILICTpHPYETCH TReMs NpHMepPaMH U3
MeXAYHADOAHOR cyleflo-apOuTpaHoil npakrTaku, B ap-
GATpaXKHOM jeie o npudpexmHoM pobogoscTBe B Cebeplioit
Atnanruke® CHIA yreepxaanu, uro BeauxkoGpHTaHHs He
EMEJA NpaBa perJaMeHTUpOBATE PLIOHBIT NpoOMBICed, KOTO-
PHIH, cornacHo KoHBeHuu# 1818 r., Mor cBOOOAHO OCYIECTB-
JSTbCA AMEPHKAHCKHMU rpakiadaMmu. ApOuTpax< pelsm,
4TO perJamMeHTalus ObLia MpaBoMepHd, ECIH OHA GCYLLeCTB-
asnace bona fide u He B HapyieHHe A0TGBOpA, a TaKKe ec-
4 oHa Gena; «1) cooTBeTCTRYKILEH HIH BeoOX0IMMOH In8
3ALUTH H COXPAHEHHA TAKHX NPOMEICIOB HIH 2) KenaTest -
HOH MJIH HeeOXxoAHMON 0 ¢cooBpaikenuaM NyOJHUHOTO NG-
DSAKa HIH Mopann Ge3 HeHyxHOTO BMemlaTenbeTBad B
OCYILECTRASHAE caMolo TpPOMLicad; H B o80HX chAydanx
CApaBe/IMBOR U GeCIPHCTPACTHOR NPHMEHHTEJNLHC K MeCT-
HLIM poifakam # peidakam CIHA. ».

Cuop mexny Ilepy u  KonymOue#d o nmpeflocTaBiaennu
yOexHa BOSHHK YACTHYHO M3 JIOTOBOPHHIX TIOJOMKEHHI,
TMPH3HABABUIHX [1PABO MpeldCcTaBelikd TOMKTHEeCKoTo ybhe-
MHILA B MOCOJBLCTBAX B «CPOUHBIX caydasix». KonyMOHS ~—
FOCYAapcTBO, NpeAcCTaBHBIlee YOEKHUILE B CBOEM NGCOAbCT-
e B [lepy mOepyaHckKoMy TOAHTHUCCKOMY  AeATell0
Asa-pe na-Toppe, — YTRepKAAIA, 470 £H TPHHAAJEKAI0
NpaBo KBagu@ULIDPOBATL KaK «ITOJHTHYECKOe» TO MpecTyll-
JgeHne, B Kotopom ofsmpsiics  Afid-Te-na-Toppe, a Takxe
pelarth, YTo AaHHLIH cayuall Gul1 «CpouHbIM». KpomMe Toro,

1t CM.; MeNair Law of Treaties (1961}, p. 762—765. C Bonpocon
0 cogepaliH MPasoBLIX TPHBHJIErHA HEHNIMEHHC CBA3AHBI TPYAHGCTH B
oGIacTH BEYTPHIOCYAAPCTREHHOTO Opaea; cp. Aedo Southam v. Smout
(1964), 1 Q. B, p 308

2 Cm. rnasy 1X («A»). pasien 9, OTHOCHTENBHO MPOXOLA TOPTOBBIX
CYA0B W BoeHHBIX Kopalaed, O IosoXKenHH BOeHHHX KopaBielt, npoxogd-
KX depe3 MeMJIYHApPOAHble NPOJHBBL, <M. Tiaby [X («A»), paszgen 9,
n raasy XII, paagea 190,

3 Hague Court Reports 141; Briggs, p. 313, Green, p. 33],
British Digest IIb, p. 585.
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Konyufua yTBepKaana, 4To rOCYAADCTRO, HA TepPHTOPHU
KOTODOIrO paclofoMeHo nocodbiTss, ObL1o  offsaHo  1aTe
rapaHTiy, HeOOXOQHMBIE A/ OThe3lla OeiKeHIA U3 CTPAHEL
B cBoeM nepBoM pelnennu! no meny MemayHapoddsiil cyn
HOCTAHOBUA, 4Te KoaymOus He Bopape 6miaa AaBaTh KBAJU-
(DHKAUHIO NPECTYIICHHIO U 4TO, XOTS TPECTVILIEHHE MMesn
OOMHTHHECKH XapaxTep, Aanuwifi cayua#t ne Owia  «cpouw-
HLIM» 110 eMbiCAY [aBanckof kousednun 1928 r, Cyx taxme
peurna, uto Ilepy ne Ouio o6s3aHO paspelllaTh OeKeHIy
BLIe3A u3 crpaHel. OO6niuil pesynnraT 3akal0uagcs B TOM,
utg [Tepy He 6bLI0 06n3aHO paapeuwlaTh Belezd, a Konymbus
He GbL1a o6A3dHa BBIAABAThH TOJHTHYECKOTO NPECTYIHHKA,
X0Ta yOexuile GbJI0 NMpefoCTaBAeHO HermpaBoMepHo. B fo-
Jiee NO3JiHeM PenseiHu® cya BCTAN Ha Ty TOYKY 3PEHHHA, UTO
nonoxennst [aBaHcKol KoUBeNUHH IpOCTO HE MOLJH CJy-
JKUTb OCHOBAHHEM [JA pemedns npodaemsl, H DPU3BAT CTO-
POHBL K pa3pelleHdi0 CIopa APYKECKHM TyTeM.

B nene o npase npoxona® [lopryranus yrBepsxaata, 4to
npaBo TpaH3uTa #3 Jamauna B paclofJomeHHB® B rayGHHe
MaTepHKd B2 aHK/AABA He BXCLHA0 B AHCKPELUHOHHYIO KOM-
netennuio MHAKRH, x0T moclaeanss Kak TeppHTOPHAJbLHBLA
cyBepeH NPOMENKYTOUHOH TeppHTOPHH MMena NMpaBO DerJa-
MCHTAUYH M KOoHTpoafA. Cya PelAd*, 4ro npHHARNEXKalllee
Hupun npaBo perviaMeHTauHd H KOHTPOJS BKIIOUAJIQ BO3-
MOXKHOCTE 0TKAa3a B TPAH3UTE B CAYYae HANPSAMKENHOTO T10-
JOMeHHs Ha DPOMEXYTOUHOH HHAMHCKOH TePPHTOPHH, BhHI-
3BAHIONO MOMUTHYECKUMH COOBTHAMY B AHKJI4Bax.

JTOT BOMPOC He Jerko mojjaercs ofoBGIUEHHIO, H Ka-
das upobiema Oyiaer obnedeHa B cBoo  Gopmy, ompe-
JeqsE0UyIOcs XapakTepoM crepa, dakTHueckKuMn obcrod-
TeALCTBAMH W OGLIHM RoHTeRcToM °. Korga xapartep npasa

1 1. C. L. Reports (1950), p. 266; Green, p. 397. Cwm. poofue:
Lauterpacht The Development of Inlcrnational Law by the In-
ternational Court, p. 142—148,

¢ J. C. I. Reports (1951}, p. 71.

3 1. C. J. Reports {1960y, p. 6; Int. L. R,, 31, p. 23.

¢« D.44—45,

5 Cm,, HanpHMep, NpofJaCcMbl COBNAJIEHHA KPUCIHKIHT B CIyiae, Kor-
Az peub HAeT & NMOPTaxX H HaxXONAIHXCA ¢ BHIHTOM BODPy)KCII[IbIX cHJaax:
cTp. 450. O nouokenun Bepanna, aocTyne K TOPSAY i OCTATOUHBIX OKKY-
NAUVMOHNLY Tpasax B 3znannofi v Boctounofi Tepmannn e Quincy
Wright, 85 A. J. (1961), 9539365, Bathurst 38 B. Y. (19562},
265—306; Lauterpacht, 81 C.L Q. (1959), 202—212. [Hpyrue
npuMepul cM.: British Digest, VI, p. 21, 29 et seq.; neaa U. S. Naiionals
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A 1

He PacKpHBaeTcd ACHO B OTOBODE HAH JOKANbHOM ofniuae,
IS PEeIeHHs BOMpPoaCA MoxeT BLITh NpPHBJEeYeHO MHQTO 0f-
WHX OPHHUKICB, BXAIOUAS TaKde, XakK 3JoynoTpebreHne
npasaMu !, nogpasyMeBaemuie [paBOMOUHA? Ope3yMIIHs
NPOTHE YMaJeHHs RapOBAHHBIX NpaB® H 3aBHCHMOCTL CyBe-
peHHTETa Haj aHkJaBaMd OT TOTO NpaBa, RALHYHE KOTOPO-
ro yreepxgaerca *. Moryr uMeTs 3HaueHHe NPHHIHILL 3¢-
(hexTHBHOCTH ¥ ¥ myGAHYHOrO NOpAAKAE, HAOpUMep HeoOXo-
AUMOCTL  OKOHYATEJILHOTO XapakTepa TePPUTOPHAMLHLIX
VPEryJHPOBAHUE , PABEHCTBO B NIPHMEHEHHH MECTHOro npa-
BA B CBASH ¢ JIOTOBOPAMH O MEHbIIMHCTBaX ', H CHenHale-
Hble TpeGOBAHHA MEeXAyHAPOLHOTo peuroro npasa®. Ecau
DCUL HAET O NpaBe IPOXQaa, 3HAYEHIe MOKET HMeTh 0GBeRT
TAKOr'O [1paBa, W B CBA3N C 3THM NPOXOL BOODYKEHHLIX CHJ
MOKeT prima facie nopoxkAaTh IWHPOKHE HWPHCAHKIHOHELE
AMMYHHTeTH ?. BosuHKaeT TAKKe MHOTO APYTHX BOIPOCOB,
KAMKABIA K3 KOTOPBIX TpedyeT yrayfaeHHOro NoAxona 1 RoJ-
¥ell OuITh 3aeck X0oTs1 Onl Oerno ymoMsauyT., B gaxoii Mepe
JaHHOE NpaB0 HOANALAET NOJA BO3AERCTBHE TOCYAapCTBeH-
HOTO mpaponpeemcTsa '® uan Boftup? TlognmazaeT JH NpaBo
mon Aeficreue npuHnuna clausula rebus sic stantibus!'' nau
ero 3KBHBAJSHTOB BHE HOPM MEKJVHADOIHBIX JLOTOBOPOR?
KaxoBo COOTHOLIEHHE AAHHOTC [pAaBa C OpHHUHTAMu 06-

in Moroceo; I C. J. Reports (1952}, p. 176 Saudi Arabia v. Arabian-
American Qi Co.. Int. L, R., 27, p. 214—217.

' Cm. rnasy XX, pasgen &

2 Cp. raasy I, paagen 2, u raasy XXX, pazgen 6.

3 Cp: Lauterpacht, 91.C. L. Q. (1960), 209, 226232,

1 Memo Right of Passage; 1. C. J. Reports (1960), p. 66 {(usnunu-
avajbHoe Miienne cyAel Bemaumurrona Ky), 84 (ocofoe MieHHe cyAbu
Apmaup-Yrona), 108—109 (ocoboe wmuenne cyape Crenpmepa), 135,
137-—138 (ocofioe muensre cyapn ad hoc deprangeca).

3 1. C. J. Reports (1960}, p. 82—83 {ocofoe Mienne cyaAbH ApMasi-
Yroua).

& Cm: Lauterpacht, The Development of International Law by
the International Court, p. 233—234.

7 Ibid., p. 257—262.

B Ibid., p. 234—235; Schwarzenberger International Law,
1 (3rd ed.), p. 218 —223.

# Cp. neno Righ! of Passage, BHIic, n ocofesno ocofoe MHCHRe
cvapd Mopeno Knnrana; [ C J. Reports (1960}, p. 89. Cum. raxe
raasy XVII, pazjen 2, 0 NoJomeHHN NMPHOLIPILIK Ha HIOCTPAHHYO TEp-
PHTOPRIO BOOPYIKCHIIBIX CHIL

W Cwy. roasy XXVII1 3TOT BOIpoc B ochoBHOM OfYCTORRA HACTOR-
YHBOCTb HEKOTOPHIX ABTOPOB, MOLIEPHUBAKIIMY KOMIENINY TOCYRap-
CTBEHHEIX CepPBHTYTOR.

1 Cp:Schwarzenberger, op. cit, p. 210—212,
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(ero MEWAYHAPOAROrO Npasa’, HanprhMep NMpaBOM Ha Cca-
MOOGOPOHY H TPHHUANAMH HeBMellaTeshCTBA H  CAMODI-
pedenenns? ? [lonnanaeT snu IaHHOE NPaBO NOK OrpaHuye-
HUA, HajdraeMble 3aKOHaMu Helirpanutera?

Hpyrue npoG/exnl BOSHHKAIOT NPH PacCMOTPEHHH pa-
BOMEPHOCTH HACHAbCTBEHHOM CAMONCMOWM B CiIydae HCK-
AIOYHTEeNLHBIX [IPaB B Npejegax uyxKofl cyBepeHHO# cdepn
WIH B IpeAesax res cOMmunis (HanpuMep, IOPHCAHKIHS B
ApHJeKalieli 3o0He OTKpbiToro mMopsa) ‘. Kro po/ukeH oTcety-
(IHTb HAH OHITL COBHHEHHLIM B HellpaBoMepHOM NpeApelle-
HMH OpaBOBOJ NpobaeMbl? B NpuHUHIe TeppHTepHadsHasn
nOpuBHNerHs ® MO4IeKHUT YMAJEHHIC B Cayyae CIopa; NpHTSH-
3aHHE HA TIPHBHJIETHIO lle MOMeT NOAKPerIsATbesl  CaMollo-
MOLUBIO, KOTOpAR ¢lefasna 6bl TaHHOE mpaso, ex post facto,
BKCTEPPHTOPHANBHLIM, H CePbe3HBle HADYLICHHS Mupa e
MOTYT ObITh OIIDABNAHBI KAK CPEACTBO YTBeDKAeHUS HCKJIO-
unTenbHbEX npas. IlpofneMa atoro pojga oveHb XOpoLIG WJI-
JIOCTPHPYETCA AedoM 00 HHLBAeHTe B TpoanBe Kopdy o

1 CM. rnaBy XXI1, paszen 5.

2 O caMoonpencnenus BooOmie oM. raasy XXIV, pasmea 9; cp.
1. C. J. Reports (1960}, p. 35 (ocoBoe muenne cyasr Mopeno Kunrana),

3 MMeHHO B 3TOM 34KJNIUANCHE BONpoc B Jefe cyaHa «Wimbledon»
(1923); P.C.1.J, Ser. A, Ne I; Green. p. 343 Ca. taxke: LC L.
Reports (1960), p. 25.

4 Cwm. raaey IX {«B»), pasmea 2.

5 KpanudHKauns KAK <HCKAKYHTEILHOIQ PABa» WIH «IIPHBHJIETHH»
(1 cBf3aHHBIE € 3THM MOCJEACTBHS) 32BHCHT B QNpelencliHOd Mepe OT
o6unix coofpaxeduill OTHOCHTENBHO TOTO, CYLMECTBYET JH NPe3yMmiIHA
B NOJAb3Y TEPPHTODHANLHOTO cyBepeHa {cM, ¢Tp. 413}, 1 oT cooTHOWE-
uug ofneKTa rpasa ¢ BuyTpeuHed wopucaukuyeld {em, raasy XIII, pas-
Heau 6, 7 u 8).

& Cu. rmaBy XX, pazzen 7.
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